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There is a strong sentiment arising, both 
in this country and England, against child 
insurance. The Montreal board of health 
has taken a most decided stand on this 
question. It seems that for a number of 
years there has been a most alarming in- 
crease in infant mortality in that city, and 
the board of health, authorized to make an 
investigation of the matter, reported that 
many of the infants so dying were insured, 
and in some cases were neglected in order 
that the parents might collect on the policies. 
The evidence is so strong that it is probable 
that the Canadian parliament will forbid 
child insurance altogether. 

The law has always recognized an insura- 
ble interest in a child’s life on the part of 
its parents. Loomis v. Insurance Co., 6 
Gray (Mass.), 396; Grattan v. Insurance 
Co., 15 Hun (N. Y.), 74; Walseman v. In- 
surance Co., 30 Ont. 705; Carpenter v. In- 
surance Co., 161 Pa. St. 9. The ground of 
this interestis not only pecuniary, but upon 
consideration of strong morals and the force 
of natural affections. It is, indeed, strange 
and contrary to all human experience that 
parents should be so insensible to all natural 
affection thus to be willing to profit by the 
death of their offspring. Our boasted civili- 
zation is not something to be unduly proud 
of when such cankerous growths are re- 
ported to be so prevalent. If this case 
were exceptional it might be disregarded, 
but the same charges have often been made 
in England and in this country, and public 
opinion is rapidly becoming fixed as opposed 
to child insurance, at least where the 
amount of the policies is above what is nec- 
essary to pay the burial expenses of the 
child, and especially as to children of tender 
years whose services are of no pecuniary 
value. 





The undergraduates of the Harvard Law 
School who undertake to edit and publish 
our esteemed contemporary, The Harvard 
Law Review, seemed to have waded out be- 
yond their depth in attempting to grapple 
with a peculiar phase of the supreme court’s 








decisions in the Insular Tariff Cases. In a 
learned dissertation on the ‘‘Absence of Ju- 
dicial Precision,’’ the honorable court which 
presumed to impose such decisions upon the 
country, comes in for severe chastisement. 
But unhappily for our youthful brethren, 
they apparently lost themselves in the laby- 
rinth of their own discussion. ‘‘Elaborate dis- 
cussion,’’ says the learned writer, ‘‘and ir- 
reconcilable differences upon general princi- 
ples and upon fascinating and fundamental 
problems suggested by equally indiscrimina- 
ting dicta in other cases, complicate, when 
they do not hide, the points at issue.’’ With 
this wonderfully indefinite impression of the 
meaning of the court’s decision in these 
cases, it was easy and very proper on their 
part to resign the struggle with this frank 
admission: ‘‘It is extremely difficult to de- 
termine exactly what has been decided.’’ 
Not profiting, however, by their narrow es- 
cape in the first encounter, they plunge 
more recklessly into the unequal struggle 
with unfortunate results. The conclusions 
reached by our contemporary are too ridicu- 
lous to be seriously discussed. ‘‘From our 
system of allowing judges to express opin- 
ions upon general principles (!) and of fol- 
lowing judicial precedent (!!), two evils al- 
most invariably result: our books are over- 
crowded with dicta, while dictum is frequently 
taken for decision. * * * Opinions such 
as those rendered cannot be alloweda perma- 
nent place in our system of government(!!!)’” 
It is to be hoped that the successors of 
Mansfield and Marshall will be sufficiently 
humbled under this chastisement to profit by 
the correction. Otherwise they will un- 
doubtedly lay themselves open to contempt 
of our honorable contemporary. 








NOTES OF IMPORTANT DECISIONS. 


HvusBAND AND WIFE—EFFECT OF MARRIED 
Women’s ACTS ON WIFE’S CONTRACTS.—The 
recent case of Vann v. Edwards, 39S. E. Rep. 66, 
is interesting, not so much because of the decis- 
ion rendered as for the dissenting opinion of 
Judge Clark, on the proper construction of the 
constitutional provisions of North Carolina re- 
moving the common-law disability of married 
women to contract. In that case the court held 
that the indorsement and transfer by a married 
woman of her note, without the consent of her 
husband, did not vest the title in the indorsee, 
and hence, on her death, the note passed to her 
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husband, subject to her debts. Judge Clark, 
dissenting, condemns the illiberal attitude of the 
court in this and other cases. His plea for a 
liberal construction of constitutional or statutory 
provisions giving married women the right to 
contract is to be thoroughly commended. He 
says: 

‘‘In a barbarous age, woman was a slave, a chat- 
tel, and hence her property, and especially her 
chattels, passed to her master upon marriage, 
and with it the right to chastise her (Fitzh. Nat. 
Brev. 80; Litt. §§ 669, 670) ; which idea still sur- 
vived to alate day (1 Bl. Comm. 444; Joyner v. 
Joyner, 59 N. Car., at page 326, 82 Am. Dec. 421; 
State v. Black, 60 N. Car. 262, 86 Am. Dec. 436) ; 
and though in State v. Oliver, 70 N. Car. 60, 
Settle, J., says at last ‘the courts have advanced 
from that barbarism,’ it has been held as lately 
as State v. Edens, 95 N. Car., 693, 59 Am. Rep. 
294, that a man can commit the foulest libel upon 
his wife with impunity because she is his wife. 
Just in proportion as civilization has progressed, 
we have gotten away from a legal classification 
which placed in the same category ‘infants, 
idiots, lunatics, convicts, and married women.’ 
The laws of this state took married women out of 
that class, except as to the statute of limitations, 
and recent legislation has|,removed even the 
stigma of that ‘survival’ of the ideas of an age 
which deemed a married woman ‘non sui juris.’ 
Const. 1868, art. 10, § 5, placed North Carolina 
nearly abreast of the legislation in England and 
our sister states by providing: ‘The real and 
personal property of any female in this state,’ 
after marriage, ‘shall be and remain the sole and 
separate estate and property ofsuch female, * * * 
and may be devised and bequeathed, and, with 
the written assent of her husband, conveyed by 
her as if she were unmarried.’ The meaning of 
these words, never doubtful, was placed beyond 
controversy by the history of the movement for 
the emancipation of married women as to their 
property rights, and the uniform decisions in 
England and our sister states upon similar 
legislation or constitutional provisions. The 
clearly expressed meaning is that a married 
woman, as to the control of her property, 
shall ‘remain’ as if a feme sole, with liberty to 
devise or bequeath it, sell or dispose of it, except 
that, as to property which can only pass by ‘con- 
veyance,’—i. e., by deed or mortgage,—the writ- 
ten assent of her husband is, necessary. The 
general rule is that as to her ‘property, real and 
personal,’ her contro] is not changed by mar- 
riage. The sole restriction is that as to ‘convey- 
ances’ the husband’s written assent is needed. 
To construe ‘conveyances’ to mean ordinary 
dispositions of personal property, which are 
rarely made by ‘conveyances,’ is to put a forced 
meaning upon that word, and to veto the free 
control given a married woman in the first clause 
by making the restriction as broad as the liberty. 
It is to say, in effect, that a married woman is to 
have as full control of all her property, real and 





personal, as if she remained single, except that 
she is to have control of none of it, real or per- 
sonal, without the written assent of her husband. 
Carrying out this idea, the courts invented the 
doctrine of ‘charges in equity’ without a line in 
any statute to support it, and thereby restricted 
a woman’s rights over her property into narrower 
limits than she possessed before the adoption of 
the guaranty of emancipation given her by the 
constitution, though this charging in equity doc- 
trine has since been virtually overruled. Brink- 
ley v. Ballance, 126 N. Car., at page 396, 35 S. E. 
Rep. 631. If a woman could, as provided by the 
constitution, control her property is single, save 
as to alienation by deed, it follows that, of course, 
she can make contracts, as if single, whose en- 
forcement might affect it. In New York, with 
the identical clause as to woman’s control over 
property (for our convention copied it), and in 
all other states with similar provisions, a mar- 
ried woman’s right to contract is untrammeled. 
Bank v. Howell, 118 N. Car., at page 273, 23 S. E. 
Rep. 1005. But our decisions in later years have 
completely negatived the constitutional provision 
by holding that, if a married woman can con- 
tract without written consent of her husband, 
therefore she can subject her property to the 
payment of her liability, and therefore the courts 
will not allow her to sell, transfer, or assign her 
personal property without written consent of her 
husband, because her power, to contract in some 
respect is restrained by Code, § 1826. If the re- 
striction upon ‘contracting’ by that statute re- 
strains the free control given by the constitution, 
then the statute, and not the constitutional pro- 
vision, is null. But it seems to have been for- 
gotten that the statute of frauds, for two centuries 
and a half, had made voidable oral contracts and 
agreements for sale of any interest in lands with- 
out any court ever conceiving that it was possible 
to hold that all verbal contracts were voidable, 
because realty could be sold to enforce the lia- 
bility thereby created, and a party could thus ‘do 
indirectly what he was forbidden to do directly.’ 
Having left the broad, plain highway of the 
constitution, every step since has taken us further 
and further into the wilderness. The construc- 
tion that a married woman’s personal earnings 
are still the property of her husband belongs to 
to the age when she was her husband’s chattel. 
It has noother support. There is no statute to 
that effect. It is true it was reannounced some 
15 years ago by one of our ablest and most ac- 
complished judges, who doubtless remembered 
that he had read it at law school in books hun- 
dreds of years old, but who forgot that he had 
read the decree of equality of woman’s property 
rights in the constitution of 1868. And so on, 
from step to step, we have gone into the wilder- 
ness, away from the plain guaranty of the con- 
stitution that a married woman’s rights over her 
propefty shall remain as if she were single, save 
that in deeds and mortgages the husband must 
give his written assent, just as he has like control 
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over his own property, except that she must as- 
sent to the conveyance of his realty. Instead of 
holding to this plain, unmistakable provision, we 
have a multiplicity of judicial interpretations, 
reservations. restrictions, and conditions, till no 
one can say absolutely what are the rights of a 
married woman over her own property, except 
that they do not remain asif she were still single. 
The remedy is to get out of this wilderness, 
which becomes more and more tangled as we 
proceed, with the underbrush more and more 
confusing, and return to the straight and unmis- 
takable highway marked out by the organic law, 
which is beautiful by its simplicity and clear- 
ness, and to plant our feet once more upon the 
rock of the constitution. Instead of the ‘code- 
less myriad of precedent,’ cited by Prof. Mor- 
decai, the constitution has but one rule, which 
no one should misunderstand or misapply, which 
is that a married woman remains an absolute 
owner of her property as if she stayed single, 
except only thaj in deeds and mortgages the 
husband must give his written assent, which is 
exactly the case asto the husband’s property, 
over which he retains the same control as if sin- 
gle, save that by statute, in deeds for his realty, 
the wife must join.” 








THE CHICAGO SMOKE NUISANCE 
ORDINANCE AS A REGULATION OF 
INTERSTATE COMMERCE. 


The city of Chicago passed an ordinance 
declaring the emission of dense smoke from 
the smoke-stack of any boat to be a public 
nuisance, and providing that the owner or 
owners of any boat, or person or persons 
employed as engineer or otherwise in the 
working of the engine or engines in said 
boat, who shall permit or allow dense smoke 
to issue or be emitted from the smoke-stack 
of any such boat, shall be deemed and held 
guilty of creating a nuisance, and for each 
such offense fined. The ordinance did not 
provide for any means of prevention of dense 
smoke and the devices recommended by the 
‘society for prevention of smoke,’’ which 
secured the passage of the ordinance, failed 
in their purpose when tried by the society’s 
agents upon tugs. It did not limit liability 
to cases where smoke is negligently emitted, 
or except cases where dense smoke is caused 
by an emergency of navigation or for the 
preservation of life or property. The issu- 
ance of dense smoke, per se, was declared a 
nuisance. The local courts construed the 
word ‘‘dense’’ as meaning smoke that cuts 
off the view of objects on the other side of 





the chimney at the point of issue and in the 
line of vision, and not necessarily black. 
The question of duration, it will be noticed, 
is not material. Dense smoke issuing a 
few seconds is as much a violation of the 
ordinance as black clouds belching forth 
halfaday. The question of frequency is 
not mentioned and, technically, a single puff 
of smoke is as much a nuisance as a thou- 
sand. It is generally agreed that the emis- 
sion of dense smoke from chimneys can only 
be prevented by the burning of a particular 
kind of coal, anthracite, which at once brings 
up, in the coal-producing State of Illinois, 
the question of monopoly and discrimination 
against a very important state industry ; or, 
if bituminous coal is used, it is necessary to 
attach to the machinery of the boat a me- 
chanical device for the consumption of 
smoke not required by any act of commerce, 
and as such boats are, on account of the 
great expense of anthracite, built to burn 
bituminous coal, this would call for a change 
in construction. 

Leaving the questions of monopoly and of 
whether the emission of dense smoke is in- 
imical to the preservation of comfort, health, 
safety, order or morality of the public, and 
so a nuisance and within the scope of in- 
herent police powers of a state and dele- 
gated to the municipality, as too large to 
deal with in the present article, we will con- 
sider only the validity of such an ordinance 
as it affects vessels engaged in interstate 
commerce and required by congress to be 
constructed in a particular way. The affirma- 
tive side of the question as to whether the 
state ordinance is or is not in conflict with 
congressional regulations is presented, not 
as the firm conviction of the writer, but as 
giving one side of an interesting problem. 
The Chicago river, running west from its 
connection with Lake Michigan about a mile 
and then dividing into two branches, one 
north and one south, running through the 
city, forms the port of Chicago. It is a 
navigable stream under the laws of the 
United States,’ and the highway of commerce 
in its transit from the great lakes to foreign 
states, and although a public highway and 
subject to the general right of the state to 
control and regulate its use, this is only true 
in cases where congress has not exercised its 


1 Harmon v. City of Chicago, 110 U. 8. 407. 
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powerin regard toit, or when, having exercised 
it, the state law does not come in conflict with 
the congressional regulation or interfere with 
the rights which are permitted by them.? 
The federal constitution, art. 1, § 8, cl. 3, 
provides that congress shall have power ‘‘to 
regulate commerce with foreign nations and 
among the several states.’’ The word 
‘‘commerce,’’ said Chief Justice Marshall, 
in Gibbons v. Ogden,*® in 1824, is uniformly 
understood by all America ‘‘to comprehend 
navigation. It was so understood when the 
constitution was framed. The power over 
commerce, including navigation, was one of 
the primary objects for which the people of 
“America adopted theirgovernment. * * * 
A power toregulate navigation is as expressly 
granted as if that term had been added to 
the word commerce.’’ Among other cases 
in which this interpretation has been adopted 
by the United States Supreme Court is 
Henderson v. Mayor of N. Y.‘ In this case 
Mr. Justice Wayne said: ‘‘This power 
includes navigation upon the high seaa and 
in the bays, harbors, lakes and navigable 
waters within the United States.’’ 

The word commerce includes transportation, 
which is essential to commerce, or, rather, 
is commerce itself.5 It must include, there- 
fore, by necessary implication, the means of 
transportation, since a power to navigate 
necessarily carries with it everything essen- 
tial to the enjoyment of that power. The 
vessels by means of which the great bulk of 
lake traffic, coming from and going to foreign 
and interstate ports, is transported, are 
as much under the regulation of congress as 
though they had been expressly mentioned 
in the grant of federal power. 

Tugs are the direct and indispensable ac- 
cessories to commerce upon the great lakes. 
They may be and are considered by the 
courts, for the time being, a part of the ves- 
sels they tow. They are the servants of 
these vessels, the active power by which the 
vessel navigates,° after the water has become 
too shallow or the stream too narrow and 
dangerous for the larger vessel, unaided, to 
reach her port of destination. The lightering 
or towing is but the prolongation of the voyage 


2 Cooley’s Const. Lim. (4th Ed.) 787. 

39 Wheat. 1. 

46 Wall. 85; 17 Wall. 560; 21 Wall. 456; 92 U. S. 270. 
5 R. R. Co. v. Huson, 95 U. S. 465. 

6 The Rescue, 2 Sprague Dist. Ct. Rep. 16. 





of the vessels assisted to their port’ of des- 
tination, which, in this case, means the grain 
elevators and freight depots along the banks of 
the Chicago river. The employment of tugs 
is distinctly maritime in its character,’ and 
is so recognized in Harmon v. City of Chi- 
cago,’ where the court states they are en- 
gaged in commerce among the states and 
perhaps with foreign nations, running in and 
out of the river and harbor at the port of 
Chicago, towing in large vessels freighted 
with the products of other states and of for- 
eign nations, and admits that, without their 
use, it would be difficult, perhaps impracti- 
cable, for great vessels with their cargoes, 
to get into or out of port. 

Tugs are recognized by the federal goy- 
ernment as a part of its commercial machin- 
ery and are regulated by act of congress, re- 
quiring inspection, a certificate of inspec- 
tion, enrollment and license. It has enacted, 
from time to time, various statutes regulat- 
ing steam vessels, including tugs, as to in- 
spection of hulls and boilers, materials of 
which boilers shal] be made and thickness of 
boiler plate and spaces between flues, proper 
attachment of safety valves, gauge cocks, 
low-water alarm indicators, steam gauges, 
fusible plugs, pressure of steam allowable, 
manner in which feed-water shall be deliver- 
ed into boilers so as to prevent contracting 
the metal or injuring the boiler; statutes 
providing for punishment for improper con- 
struction of boilers, counterfeiting stamps, 
obstruction of safety valves, license of mas- 
ters, chief mates, engineers and pilots ; and 
in § 4444 has provided that no state or 
municipal government shall impose upon pi- 
lots of steam vessels any obligation to pro- 
cure a state or other license in addition to 
that issued by the United States, or any other 
regulation which will impede such pilots in 
the performance of the duties required by 
the act. The case of Harmon v. Chicago" 
was decided in accordance with this provis- 
ion, and licenses imposed upon tugs by the 
city were held unconstitutional and void. 

Statuatory regulations have been most 
minute, entering into many details, from the 
Banca tin, of which fusible plugs are to be 


7 The Swan v. Davenport, 22 How. 244. 
8 The Acadia, 1 Brown Ad. Reps. 73. 
9110 Ill. 407. 

10 Rey. St. U. S. 1878, §§ 4427 to 4438. 
11110 Ill. 407. 
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composed, to the smallest details of marking 
vessels’ names on bow and stern and mark- 
ing the draft,’ and the color and position of 
lights.” In addition to punitory statutes 
already mentioned, neglect of duty as to the 
requirements mentioned, by any person on 
registered or enrolled vessels on a voyage 
upon the great lakes, is made punishable, * 
and congress has exercised police powers in 
navigable waters in an act directed against 
the obstruction thereof by bridges, wharves, 
rubbish, refuse, etc., in roadsteads, ports, 
navigable waters, etc, of the United States.” 
Congress has specifically extended its juris- 
diction over the waters of the Chicago river, 
as in the act appropriating money for 
improving the harbor at Chicago.’ 

It being granted, then, that the power to 
regulate commerce includes the power to 
prescribe the laws governing the construction 
and operation of tugs, let us examine the 
nature of this power. It was said by Chief 
Justice Marshall, in Gibbons v. Ogden," that 
there is great force in the argument of the 
appellant that the word ‘‘regulate’’ (as used 
in art. 1, §8, cl. 3, Fed. Const.) implied full 
power over the thing to be regulated, * * * 
and that full power implies the whole power 
and Jeaves no residuum; that a grant of the 
whole is imcompatible with the existence of 
a right in another to any part of it, and that 
it excludes necessarily the action of all others 
that would perform the same operation on 
the same thing, and that the court was not 
satisfied that it had been refuted. This has 
been interpreted by most later cases asa 
decision that the power of congress to regu- 
late commerce is exclusive. Chief Justice 
Taney, in the License Cases,’* placed a dif- 
ferent construction upon it, but the almost 
universally accepted interpretation is as above 
stated. This doctrine has been adhered to 
in many cases.’ It is also held in Gibbons 


12226 U.S. Stat. at Large, 765. 

139 U.S. Stat. at Large, 382, Act 1849, ch. 105. 

1426 U.S. Stat. at Large, ch. 874, p. 424. 

1526 U.S. Stat. at Large, 453 §§ 4 to 10. 

16 26 Stat. at Large, ch. 907, p. 483. 

179 Wheat. 209. 

18 5 How. 574. 

1’ Brown vy. State, 12 Wheat. 419; The Passenger 
Cases, 7 How. 400; Prigg v. Commonwealth, 16 Pet. 
617; Houston v. Moore, 5 Wheat. 1, 21, 22; Sinnot v. 
Davenport, 22 How. 227; Swan v. Davenport, 22 How. 
244; Crandall v. Nevada, 6 Wall. 35; Ex parte McNeil, 
13 Wall. 236; State Freight Tax Cases, 15 Wall. 232; 





v. Ogden that ‘‘regulation is designed for 
the entire results,applying to those parts which 
remain as they were, as well as to those which 
are altered. It produces a uniform whole, 
which is as much disturbed and deranged by 
changing what the regulating power designs 
to leave untouched, as that on which it has 
operated.’’ In other words, congress must 
be taken to have passed all the laws regulat- 
ing commerce which it deems necessary, ex- 
pedient or proper. As said in Prigg v. 
Commonwealth: ‘‘It would seem upon 
just principles of construction that the 
legislation of congress, if constitutional, must 
supersede all state legislation upon the same 
subject and, by necessary implication, pro- 
hibit it, for if congress have a constitutional 
power to regulate a particular subject, and 
they do actually regulate it in a given man- 
ner and in a certain form, it cannot be that 
the state legislatures have a right to interfere, 
and, as it were, by way of complement to 
the legislation of congress, to prescribe ad- 
ditional regulations and what they may deem 
auxiliary provisions for the same purpose. 
* * * The legislation of congress, in 
what it does prescribe, manifestly indicates 
that it does not intend there shall be farther 
legislation to act upon the subject-matter.’’ 
The court, in Houston v. Moore,” adds to 
this the opinion that the will of congress 
upon the whole subject is as clearly estab- 
lished by what it had not declared as by 
what it has expressed. 

Applying this reasoning to the present 
case, when congress passed the act of Sep- 
tember 19th, 1890, requiring inspection of 
tugs, enrollment and license, it would seem 
to have laid down all the laws necessary to 
be complied with by such boats before they 
can lawfully navigate the waters of the 
Chicago river and Lake Michigan, and that 
having given tugs; through their ministerial 
officers, inspectors, certificates of inspection, 
the federal government thereby put the seal 
of its sanction upon the machinery of such 


R R. Co. v. Fuller, 17 Wall. 560; R. R. Co. v. Mary- 
land, 21 Wall. 456; Henderson v. Mayor of New York, 
92 U. S. 259; Welton v. State, 91 U. S. 275; R. R. Co. 
vy. Husen, 95 U.S. 465; Ward v. Maryland, 12 Wall. 
418; Chy Lung v. Freeman, 92 U. 8. 275; Steamboat 
Co. v. Livingston, 3 Cow. (N. Y.) 748; Thurber v. 
People, 18 Ill. 535. 

20 16 Pet. 617. 

215 Wheat. (U.S.) 1-21 22. 
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boats, including their smoke-stacks, declar- 
ing by the certificate that they are of the 
kind approved and considered proper, and 
that it is not within the power of the state 
of Illinois to delegate authority to the 
corporation of Chicago to declare such 
smoke-stacks a breeder of nuisances. As 
noticed before ‘‘a work authorized by the 
sovereign power of the government cannot be 
adjudged a public nuisance if executed in 
an authorized manner, in an authorized 
place.’’ That the tugs, boilers and smoke- 
stacks are constructed in an authorized manner 
in accordance with the requirements of the 
government, is shown by their certificates of 
inspection ; that they are operating in an au- 
thorized place is shown by their licenses; 
that the city authorized their navigation of 
the river in their then condition is proved 
by the city license. That the United States 
laws govern navigation solely and that a 
state may not exact additional requirements 
is held in Sinnot v. Davenport” and in The 
Swan v. Davenport.” In the latter case, 
the status of the tugs is fully set forth. 

If it be said that the city of Chicago 
passed this ordinance by virtue of its 
inherent police power, a power which 
the state did not surrender to the federal 
government when they ceded to it by express 
grant the power to regulate commerce, it 
may be answered that the state cannot grant 
to the municipality that which it did not it- 
self possess, the power to make laws in con- 
flict with the laws of the federal government, 
and it was Chief Justice Marshall’s opin- 
ion, expressed in Gibbons v. Ogden, that 
whether state laws are passed in virtue of a 
concurrent power to regulate commerce with 
foreign nations and among the several states, 
or in virtue of a power to regulate their do- 
mestic trade and police, if they come into 
conflict with an act of congress, they must 
yield to it. Instances of the happening of 
the latter contingency are found in Sinnot 
v. Davenport, above cited, R. R. Co. v. 
Husen,™ the well-known case where the 
Missouri legislature passed an act prohibit- 
ing driving or conveying ‘Texas, Mexican or 
Indian cattle into the state between certain 
months of the year and making transporta- 


22 22 How. 227. 
23 22 How. 244. 
495 U.S. 465. 





tion companies responsible for damages re- 
sulting from Texas fever along the line of 
transportation. The point was made that 
under cover of exerting its police powers a 
state may substantially prohibit or burden 
either foreign or interstate commerce. 

Burdensome Restrictions are Regulation. 
—That placing obstacles upon transporta- 
tion or imposing burdensome and almost im- 
possible conditions upon itis ‘‘regulation,’’ 
within the meaning of the federal constitu- 
tion, and that it cannot be done by a state is 
held also in a number of cases.” Welton v. 
State and Chy Lung v. Freeman, refer to 
obstructions against the admission of per- 
sons into a state, but the principles asserted 
are equally applicable to all subjects of com- 
merce. Is there a neutral ground in that 
occupied by regulations of commerce which 
may be occupied by the state and its legis- 
lation be valid? If so, what are its limits 
and do they embrace the power to make the 
ordinance under consideration? The exist- 
ence of such a ground has been affirmed in 
some cases, and as vigorously denied in 
others, notably in Henderson v. Mayor of 
New York.* It was said in Harmon v. City 
of Chicago” that the smoke ordinance did 
not impose any restraint on the use of tugs, 
at most, only purporting to regulate their use 
so as not to produce effects detrimental to 
property and business, but if subjected to 
continual fines for wolating an ordinance 
which cannot be complied with, as smoke 
consumers do not consume and the price of 
anthracite is prohibitory, the ultimate effect 
of the ordinance, if rigidly enforced, would 
be, in the course of time, to suspend their 
navigation through financial ruin, and thereby 
obstruct commerce with foreign nations and 
among the several states by way of the great 
lakes, as effectually as though the ordinance 
had, in express terms, forbidden them to use 
the river. 

Fiora V. Woopwarp TissitTs. 
Chicago, Ill. 


2% Ward v. Maryland, 12 Wall. 418; Freight State 
Tax Cases, 15 Wall. 232; Welton v. State, 91 U. S. 275; 
Chy Lung v. Freeman, 92 U. S. 275. 

26 92 N. Y. 272. 

27 110 Ill. 407. 
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FRAUDULENT CONVEYANCE-PROMISE IN 
CONSIDERATION OF MARRIAGE. 


BRINELEY v. BRISKLEY. 


Supreme Court of North Carolina, June 5, 1901. 

Where defendant agreed to deed land to plaintiff if 
she would marry him, and after her promise to do so, 
but before marriage, conveyed the land, without con- 
sideration, to his children by a former wife, such 
conveyance, though recorded before .the marriage, 
was fraudulent and void as against a deed to plaint- 
iff, made 16 years subsequently. 

Cook J.: Upon the trial in the superior court, 
judgment as in case of nonsuit was rendered 
against the plaintiff upon motion of defendants, 
under chapter 109, Acts 1897, as amended by 
chapter 131, Acts 1899, and plaintiff excepted and 
appealed. 

The plaintiff contends that, by reason of the 
promise of Joseph H. Brinkley to convey to her 
the interest in the land as stated, she became a 
creditor of his. and that the voluntary deed exe- 
cuted by Joseph H. Brinkley to his minor chil- 
dren (all of whom are now defendants, except 
one) after a contract of marriage had been en- 
tered into between herself and said Joseph H. 
Brinkley, and without her knowledge and con- 
sent, was a fraud upon her marital and contract 
rights, and void as to her; and that she is enti- 
tled to recover the interest in the land conveyed 
to her by reason of the deed executed to her in 
April. 1900. pursuant to the promise made her by 
said Joseph when she consented to marry him in 
June. 1884. The defendants (other than Joseph 
H. Brinkley) claim title under the voluntary deed 
executed to them in July, 1884, and, while deny- 
ing the parol promise alleged by the plaintiff, 
contend that it was void under the statute of 
frauds; that the deed executed to the plaintiff in 
April, 1900, conveyed no interest to her, was vol- 
untary, and without valuable consideration; that 
she had actual knowledge at the time and long 
before its execution, and insist that she has no 
title to the land, and is not entitled to recover. 
It appears from the case on appeal that defend- 
ants introduced evidence contradicting the 
plaintiff's. but none appears in the record; and, 
the motion of defendants having been made 
‘‘upon the whole of the testimony,”’ the case 
must be considered by this court only upon that 
which appears in the record, which, for the sake 
of the motion, must be accepted as true. 

While the contention of the plaintiff as to 
being a creditor of Joseph H. Brinkley by reason 
of the parol promise to convey the land is with- 
out merit, yet her contention that the voluntary 
conveyance of the land to his children was a 
fraud upon her marital rights presents a very 
serious question. The contract of marriage en- 
tered into between the plaintiff and Joseph H. 
Brinkley in June, 1884, was based upon a valu- 
able consideration. She had not only a right to 
expect the benefits to be derived from the mar- 
riage in her suitor’s property to be cast upon her 





by operation of the law, but also had his express 
verbal promise to convey to her one-half undi- 
vided interest in his tract of land (which was 
substantially all the property that he then owned) 
immediately after their marriage. Relying upon 
these rights and his promise, and after many 
years sharing with him the toils of life, nurtur- 
ing, caring for, and raising his minor children by 
his former wife, bearing children to him, and 
being a true and faithful wife, she suddenly finds 
herself, her husband, and several children of 
tender age ousted of her home, to which she was 
carried when a bride, and then informed that her 
marital rights and contracts had been supplanted 
by a voluntary deed, executed by a man whom 
she had consented to and had married; and that 
his promise, not being in writing, was void, and 
of no effect. But his parol promise to convey 
land was not void, only voidable; and between 
the parties could have enforced, unless the stat- 
ute of frauds were pleaded (Hemmings v. Doss, 
125 N. Car. 400. 34S. E. Rep. 511; Williams v. 
Lumber Co., 118 N. Car. 928, 24 8. E. Rep. 800; 
Loughran v. Giles, 110 N. Car. 423,148. E. Rep. 
966), which cannot be material in this action, 
since the deed was, before the institution of this 
action, duly executed, with full recitals of the 
original promise; that statute applying to execu- 
tory, and not to executed, contracts (Hall v. 
Fisher, 126 N. Car. 205, 35S. E. Rep. 425; Mc- 
Manus v. Tarleton, 126 N. Car. 790, 36 S. E. Rep. 
338; Choate v. Wright, 13 N. Car. 289) ; and, while 
it has the effect of a postnuptial settlement, yet 
it is valid, except as to creditors and purchasers 
for value, and without notice. Rodg. Dom. Rel. 
§ 255, p. 217. The defendants (other than Jo- 
seph) claim title by reason of this voluntary deed, 
executed to them by their father after he had in- 
duced the plaintiff to consent to become his wife, 
and without her knowledge or consent. For what 
purpose was this deed then executed? Iffor the 
love and affection he had for his children, why 
did he wait until after the courtshipand engage- 
ment? Why did he bold it as a basis of credit, 
and, after securing a promise for his prize, place 
it, as he thought, beyond the reach of the woman 
whose consent he had obtained to share with him 
the vicissitudes of life for weal or for woe? If he 
had changed his mind, and concluded not to con- 
vey to her the interest in the land, as he had 
promised her to do, then why did he not so in- 
form her, to the end that she might exercise the 
privilege of changing ber mind as to the mar- 
riage? He admits in his answer (which was put 
in evidence) the agreement as stated inthe com- 
plaint to be true. It is admitted for the sake of 
the motion, by defendants, that the plaintiff did 
not know of the voluntary deed until many years 
after the marriage; that it was executed without 
her knowledge or consent. While it is true that 
a man or woman, before marriage, is at liberty to 
dispose of his or her property at will and pleas- 
ure, yet it must not be done with an improper 
motive. If it be done to deceive the person who 
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is then in treaty of marriage, itis afraud. Then 
courts have uniformly held that a voluntary deed, 
made by a woman in contemplation of marriage, 
afterwards consummated, and without the exist- 
ence of the deed being made known to the in- 
tended husband, is in law a fraud upon him. 
Strong v. Menzies, 41 N. Car. 544; Baker v. Jor- 
dan, 73 N. Car. 145; 1 Rop. Husb. & Wife, pp. 
163, 164; Poston v. Gillespie, 58 N. Car. 258, 75 
Am. Dee. 427. Then why should not the same 
rule apply to the intended husband, who gave to 
his children his property without the knowledge 
or consent of his fiancee? She, under our laws, 
acquires valuable interest and rights in his prop- 
erty. While, on the one hand, the husband, in 
addition to the personal services and earnings of 
the wife, acquires the right of a curtesy estate, 
absolutely owns all of the personalty in case of 
intestacy, etc., onthe other hand the wife ob- 
tains a security in respect to her future support, 
and has the rights of dower, homestead, year’s 
support at the death of the husband (which can- 
not be defeated by his will or creditors), a dis- 
tributive share of his personalty, ete. Schouler, 
Dom. Rel. (3d Ed.) § 181. Nor can the construct- 
ive notice of registration avail the defendants. 
In the case of Spencer v. Spencer, 56 N. Car. 404, 
in which case the intended wife, had, previously 
to marriage and after engagement, made a vol- 
untary deed to her property, itis held: ‘But if, 
after the courtship begins, the court of equity 
recognizes an inchoate rightin the intended hus- 
band at all, it follows that itcannot be disposed 
of by the intended wife without his direct knowl- 
edge and acquiescence. Ina case like the pres- 
ent there is no place for a constructive notice. 
That is always resorted to for the purpose of pre- 
venting the person who hasit from doing an act 
to the injury of another. Here the husband can 
injure no other person. He has rights which the* 
rule protects by preventing another person from 
injuring him.”’ In Taylor v. Rickman, 45 N. Car. 
278, the husband actually signed the contract, 
but it was avoided upon the ground of surprise, 
because the paper was presented to him after the 
parties had met together for the purpose of being 
married. Andin Poston vy. Gillespie, supra, it 
was held that, after the contract of marriage is 
made, neither can give away his or her property 
without the consent of the other, and notice be- 
fore the marriage of such a gift does not hinder 
the party injured from insisting upon its invalid- 
ity. True itis, from the testimony in the case, 
that the defendants were minors, and innocent; 
but that cannot avail them now. ‘‘Though nota 
party to any imposition, whoever receives any- 
thing by means of it must take it tainted with the 
imposition. * * * Letthe hand receiving it 
be ever so chaste, yet it comes through a polluted 
channel, the obligation of restitution will follow 
it..’ Tisdale v. Bailey, 41 N. Car. 358. Upon all 
the evidence submitted, it is clear to the court 
that the execution of the deed under which the 
defendants (other than Joseph) claim was fraud- 





ulent and void as to the plaintiff's marital rights, 
and there is error. 

FuRCHES, C. J. (concurring in the opinion of 
Justice Cook): I state the following reasons for 
my concurrence: 

If the plaintiff is entitled to recover, it is by 
reason of the fraud committed upon her marital 
rights. The statute of frauds has nothing to do 
with the case, for the reason that the deed had 
been executed, and the statute of frauds does not 
apply to executed contracts. Hall v. Fisber, and 
other cases cited in the opinion. Nor does the 
statute of frauds prevent a party from carrying 
out his contract, unless it affects creditors or 
purchasers for a full price, and without notice. 
Triplett v. Witherspoon, 70 N. Car. 589. In this 
case there are no creditors of the grantor, unless 
the plaintiff be treated as such; and the defend- 
ant children are not purchasers for a full price. 
Indeed, it appears that they paid nothing for 
their deed. If the plaintiff was not strictly a 
creditor, her claim was in the nature of that of a 
creditor. After her contract with the grantor 
(J. H. Brinkley) in June, 1884, it was a fraud 
upon her marital rights for her intended hus- 
band to give away his property; and in this case 
it seems to have been all the property he had. In 
Poston v. Gillespie, 58 N. Car. 258, 75 Am. Dec. 
427, it is said: ‘‘After the courtship or nego- 
tiations about and concerning the marriage are 
concluded, and the parties bind themselves by a 
contract to marry, neither can give away his or 
her property without the consent of the other; 
and the matter does not then rest upon a mere 
question of deceit, which may be repelled by 
proof of notice, but involves a question of fraud 
on a right vested by force of a contract, for a 
breach of which an action will lie at law.”’ So, 
if this case states the law, the action is given to 
either party. It rests on contract and vested 
rights, andis not to be defeated by notice. If 
this be the law, it is claimed that plaintiff's right 
of action was not defeated by the registration of 
defendant’s deed, and that contention of defend- 
ant’s must fail. But defendant’s claim that since 
the constitution of 1868 the wife has no marital 
rights except the inchoate right of dower, which 
is not due until his death: and that the husband 
has no marital rights in the wife’s estate. If 
these contentions are true, there ceases to besuch 
a thing as fraud on marital rights in North Caro- 
lina. While the husband may not have the same 
rights over the estate of the wife that he had be- 
fore the constitution of 1868, I do not admit tbat 
the wife has not now the same rights in her hus- 
band’s estate that she had before the constitution 
of 1868, and the same she had in 1859, when the 
case of Poston v. Gillespie was decided by this 
court, in which case it held ‘‘that, after the en- 
gagement to marry, neither party bas the right 
to give away his or her property.”’ But this 
very question,—fraud on marital rights,—since 
the constitution of 1868, has been before the 
court, and it was held that the constitution of 
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1868 worked no such wonders, and that the doc- 
trine of fraud upon marital rights still exists in 
North Carolina. Upon these authorities I must 
hold that the doctrine of fraud on marital rights 
still exists in this state; that the defendant, J. 
H. Brinkley, having disposed of his land by gift 
to the other defendants after he and the plaintiff 
were engaged to be married, was a fraud upon 
her marital rights, and the deed must be set aside. 
My opinion is put upon the fraud, and not upon 
his promise to convey. But, when defendant’s 
deed is set aside for fraud, there is nothing to 
prevent the plaintiff's deed of 1900 from becom- 
ing effective, and the plaintiff is entitled to be 
admitted to the possession of one undivided half 
of said land, as tenant in common with her hus- 
band. 

We have had it impressed upon us that the first 
wife’s father gave this land to the defendant, J. 
H. Brinkley, and his first wife. This may be a 
reason for making the deed of July, 1884, to the 
defendant children: but it could not constitute a 
legal consideration. and we are trying to dispose 
of the case according to the law. Under the laws 
of this state, upon the death of the wife the land 
becomes the property of the husband, and, as 
such, was liable to his contracts and creditors to 
the same extent as if he had bought the same 
with dollars. I must therefore concur in the 
opinion that there was error. 

MONTGOMERY, J., concurs in the opinion of 
the chief justice. 


Nore.—Secret Conveyances by Wife or Husband 
in Contemplation of Marriage.—It must be ad- 
mitted that the principal case is not a thoroughly 
satisfactory discussion of the interesting question 
involved in the subject of this annotation. The facts 
in this case were complicated by several irrelevant, 
but disagreeable circumstances which the majority 
of the court had the judicial insight to disregard in 
arriving at the kernel of the difficulty. Secret con- 
veyances by either husband and wife in fraud of the 
marital rights of the other after engagement, but be- 
fore marriage, are generally held voidable, at least in 
this country. It England this rule has been applied 
only to a conveyance of the wife in fraud of the right 
of the prospective husband, but not vice versa. That 
the husband acquired, by the mere engagement of 
marriage, such interest and prospective rights in the 
property then owned and possessed by the wife, asa 
court ef equity will protect against secret convey- 
ances by the wife in fraud of his rights, is well es- 
tablished by English decisions. Strathmore y. Bow- 
ers, 1 Ves. 22,1 Lead. Eq. Cas. 449. But the reason 
of the rule, it is held, does not extend to conveyances 
by the husband executed in contemplation of mar- 
riage, sixce the marriage does not impose upon the 
wife any liability for the debts of the husband, or 
any duty to support the family; and the reason of 
the rule ceasing, the rule itself has no application. 
What is known as the American rule, however, 
makes no distinction between secret conveyances by 
either wife or husband executed without the knowl- 
edge ofthe other, and in contemplation of marriage; 
in either case such conveyances will be set aside in 
equity as a fraud upon the marital rights of the other 
spouse. Kelly v. McGrath, 70 Ala. 75; Dearmond v, 





Dearmond, 10 Ind. 191; Murray v. Murray, 90 Ky. 1; 
Gainor v. Gainor, 26 Iowa, 387; Petty v. Petty, 4B. 
Mon. (Ky.) 217,39 Am. Dec. 501; Youngs v. Carter, 
56 How. Pr. (N. Y.) 410; Smith v. Smith, 6 N. J. Eq. 
515; Beere v. Beere, 79 Iowa, 555. In Kelly v. Mc- 
Grath, supra, the distinction between the American 
and English cases is stated, and the reasons underly- 
ing the rule announced by the former are also 
thoroughly discussed. The court says: ‘The doc’ 
trine of the English court of chancery seems to be 
that an alienation by the intended husband, al- 
though made on the eve of marriage, excluding 
the intended wife from dower, cannot, after mar- 
riage, be impeached as a fraud upon her rights. 
The reasons for distinguishing such a conveyance 
from a similar conveyance by the intended wife are, 
that she by marriage does not acquire such rights to 
the property of the husband as he acquires to hers; 
and because in England, on marriage, estates are 
usually so settled or conveyed as to prevent dower 
attaching; and it is not therefore presumed that the 
woman was induced into the contract in the expecta- 
tion of acquiring the right of dower. This latter rea- 
son can bave no application in this country where 
dower is a right, which every man must presume the 
woman expects and-intends shall follow the wmar- 
riage, as certainly as its other incidents. That 
a husband, in contemplation of marriage, may com- 
mit frauds upon the-rights which, on the marriage, 
would accrue to the intended wife, from which, after 
marriage, a court of equity will relieve her, as it re- 
lieves the husband from the antenuptial frauds of the 
wife, is recognized by a large number of adjudica- 
tions in this country. We confess an inability to dis- 
tinguish the antenuptial frauds of the husband, from 
the antenuptial frauds of the wife, or to perceive any 
sound reason for repudiating and avoiding the one, 
while permitting the other to work out .its injury 
and injustice. The fraud of the woman defeats and 
disappoints the just expectations of the intended bus- 
band; and his fraud defeats and disappoints equally 
her just expectations. There can be no presumption 
that she is, less than he, influenced by prudential 
considerations, or is unmindful on entering into the 
contract of marriage, of acquiring a home in the 
event of her widowhood, and the means of sustenance 
for herself, and of nurture and education of her 
children.” 

We review the cases as follows: A voluntary con- 
veyance of property bya husband or wife prior to 
marriage, will be held fraudulent as to the marital 
rights of the other only when made in contemplation 
of the marriage, and pending atreaty therefore be- 
tween the parties. Gainor v. Gainor, 26 Iowa, 3837. 
In this case the conveyance was made four months be 
for the negotiations for the marriage began at a 
time when neither of the parties thought about unit- 
ing in wedlock. In Kelly v. McGrath, 70 Ala. 75, it 
was held tbat a mortgage of his lands by the hus- 
band, executed in contemplation of marriage, and 
without the knowledge of his intended wife, for the 
purpose of preventing her right of dower and home- 
stead from attaching to the lands, is a fraud on the 
rights acquired by the wife on marriage; and though 
the debt secured by it was a present loan of money, 
it will be regarded as a voluntary conveyance, where 
it appears that the mortgagee had knowledge of the 
intended fraudulent purpose of the husband, and 
actively participated in carrying it into effect. The 
case of Beere v. Beere, 79 Lowa, 555, was a case in 
which a son conveyed all his property to his mother 
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because he feared he would be compelled to marry a 
girl he had betrayed in order to avoid an action for 
seduction. His fears were well grounded and he 
married the girl and the next day abandoned her and 
absconded. The conveyance to the mother was held 
in fraud of the rights of the son’s wife and the gran- 
tee was adjudged to hcld the property in trust for 
the plaintiff,—the son’s wife. In the case of Petty 
v. Petty, 4 3B. Mon. (Ky.) 215, 39 Am. Dec. 501, 
it was held that a deed of gift by a man on the eve of 
his marriage, of all his property, to his children, 
executed after the agreement to marry, and kept 
secret from the intended wife until after the mar- 
riage, is fraudulent and void, so far as it deprives her 
of dower in the real estate coveyed by such deed; and 
a court of equity will declare the deed void to that 
extent, even in the lifetime of the husband. It was 
also held in that case, however, that a husband may, 
without the wife’s consent, dispose of his personal 
property as he pleases, and a gift of such property 
made by him will not be set aside as in fraud of the 
right of the wife. See also as sustaining this latter 
point. Dunnock v. Dunnock, 3 Md. Ch. 140; Cranson 
vy. Cranson, 3 Mich. 230; Holmes v. Holmes, 3 Paige, 
363. However, if the conveyance of personalty be a 
mere device by the husband to deprive his widow of 
her share of his personalty, as for instance, where he 
does not part with absolute dominion over the prop- 
erty, such conveyance will be ineffectual against the 
wife. Dunnock v. Dunnock, 3 Md. Ch. 140; Davis v. 
Davis, 5 Mo. 183; Tucker v. Tucker, 29 Mo. 350; 
McGee v. McGee, 4 Ired. L. 105. But see contra, 
Cameron v. Cameron, 10 Smed. & M. 394. In Leach 
_.v. Duvall, 8 Bush. (Ky.) 201, the facts were as fol- 
lows: Ten days before the marriage, without know] 
edge of the intended wife, and after the agreement 
to marry had been entered into, the intended husband 
eonveyed land to his children by a former marriage 
in consideration of love and affection. The court held 
that such a voluntary conveyance was binding on the 
husband, but that it was a fraud upon the marital 
rights of the wife, and inoperative and void so far as it 
might operate to deprive her of her potential right of 
dower in the land so conveyed; that the grantees are 
entitled to the land subject to her prospective rights 
aforesaid. Ina very late case from Kentucky, (Mur- 
ray v. Murray, 90 Ky. 1,) the court extended the rule 
to personal property. 











JETSAM AND FLOTSAM. 





JOEL PRENTISS BISHOP. 

Joel Prentiss Bishop, best known as writer of 
books on law, although he was prominent in the anti- 
slavery agitation and was an unusvally brilliant 
scholar, died November 4, 1901, at his residence, 51 
Sacramento street, Cambridge. He was born in Vol 
ney, Oswego county, N. Y., March 10, 1814, in a small 
log house, with but one other dwelling near it. His 
father was Amos Bishop. His mother was the first 
white child born in Paris, Oneida county, N. Y. 
Through his grandmother on his father’s side he 
claimed descent from King Richard I. His mother 
died when he was achild, and bis father moved to 
Oneida county, his former place of residence. Joel’s 
early youth was spent at this place assisting his 
father on afarm and attending a remote district 
school. Later he was a pupil at the Whitestone Sem- 
inary, Oneida Institute and the Stockbridge Acad- 
emy. He was naturally a brillant scholar. 

Upon the completion of his studies his health failed 





and he sought an occupation which would not too 
severely test his strength. His interest in the anti- 
slavery question brought him in time to be the busi- 
ness manager, publishing agent and assistant treas- 
urer of the New York Anti-slavery Society and assist- 
ant editor of the Friend of Man, an anti slavery pub- 
lication printed in Utica, N. Y. He later resigned 
the editorship of the paper. 

He came to Boston and in 1842 entered the law 
office of Henry B. Stanton and John A. Bolles. His 
health improved and he was admitted to the Suffolk 
bar in April, 1844. While attending to his larger 
cases, he began the work of writing a law book as a 
change from his work. The first edition of his ‘‘Mar- 
riage and Divorce” was the result. The success of 
this work induced him to give up his lucrative prae- 
tice and thereafter he devoted himself to legal litera- 
ture. For years after this he devoted himself to his 
books and wrote many very valuable works, the 
worth of which is shown by the degree of doctor juris 
utriusque, conferred upon him by the University of 
Berne, Switzerland, in express recognition of the 
“great services” rendered by him to his country and 
the science of law.— Boston Daily Globe. 

(The following are the principal works of Mr. 
Bishop which are also among the classics of legal lit- 
erature: Bishop on Contracts, 1 vol., 1887; Bishop on 
Non-Contract Law, 1 vol., 1889; Bishop on Marriage, 
Divorce and Separation, 2 vols., 1891; Bishop’s New 
Criminal Law, 2 vols., 1892; Bishop’s New Crimimal 
Procedure, 2 vols., 1896; Bishop on Statutory Crimes, 
1 vol., 1901; Bishop’s Directions and Forms,1 vol. 
1901; Bishop on the Written Laws, 1 vol., 1882; Bish- 
op’s Law of Married Women, 2 vols., 1871 75; Bishop’s 
First Book of the Law, 1 vol., 1868. All except the 
last three books are published by T. H. Flood & Co., 
of Chicago, Ill.—Ed.] 








CORRESPONDENCE. 


BENEFIT SOCIETIES—OBLIGATION OF EXPELLED MEM- 
BER TO EXHAUST REMEDIES WITHIN THE ORDER. 


To the Editor of the Central Law Journal: 

In the note to your leading case in the issue of your 
Journal of November 15th, the case of the People v. 
Order of Forresters, 162 Ill. 78, 44 N. E. Rep. 401, is 
cited in connection with the case of Screwmen Asso- 
ciation v. Benson, 76 Tex. 552, 13S. W. Rep. 379, and 
other cases as authority for the proposition that the 
member of a mutual benefit society cannot resort to 
the civil courts for reinstatement without first ex- 
hausting the remedies provided by the constitution 
and by-laws of the society, and this though the order 
of expulsion be void. 

While the latter of the two cases cited above may 
announce the rule as broad as your annotator states 
it, yet the Illinois Supreme Court in the case cited 
above on pages3, after commenting on the Screwmen’s 
case, expressly disclaim going to that extent, and on 
page 83 announce the doctrine that if the resolution 
of expulsion ‘tis void for want of jurisdiction” that 
the member can resort immediately to the civil 
courts without taking any further step in the tri- 
bunals of the order. W. W. MELOAN. 

Macomb, Illinois, November 16, 1901. 


(Our correspondent is quite right in his correction 
that the court in the case above mentioned made an 
exception to the rule that members of bevefit socie- 
ties must exhaust their remedies within the order 
before appealing to the courts,—7. ¢., where the ex- 
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pulsion is void, “for want of jurisdiction.””’ The 
other cases cited with this do not make this excep- 
tion. Nevertheless, it belongs to the class mentioned 
as distinguished from the decisions in Missouri with 
which it was contrasted in the annotation. For in- 
stance, on page 83 of the court’s opinion in this case, 
after the exception just referred to, Magruder, J 
says: “It is to be remembered, however, that there 
isaclear distinction between the obligation to ap- 
peal from the lower to the higher tribunals of the 
society itself resting upon one who presents a ques- 
tion of discipline, and such ubligation so far as it 
concerns one who asserts a claim to money due upon 
acontract. Where the controversy is concerning the 
discipline or policy, or doctrine of the order, the 
member must resort to the method of procedure 
prescribed by the association including the remedy 
by appeal, before invoking the power of the courts. 
But it is otherwise, when a member claims money 
due from the society on its contract, or where the 
beneficiary of a deceased member claims money due 
from the society on its contract.” —Ed.]} 











BOOK REVIEWS. 


ABBOTT’S BRIEF ON THE Facts. 

A second edition has just issued from the press of 
that popular and useful work by Mr. Austin Abbott, 
entitled A Brief on the Modes of Proving the Facts, 
most frequently in issue or collaterally in question on 
the trial of civil or criminal cases. The following 
quotation sufficiently accounts for the popularity of 
this work: “To get in our legal evidence and to keep 
out illegal evidence of the adversary, is the great art 
of trying causes; and the policy of counsel is to choose 
among various modes of proof, that evidence which is 
competent, either of right or in the discretion of the 
judge, prudent in the ;face of the adversary, and 
likely to be not only effective now, but also safe in the 
case of appeal.” This second edition has been sub- 
stantially enlarged and re-edited with thefaddition of 
several new chapters. We commend the book to the 
profession. One volume of 653 pages and bound in 
good quality of law sheep. Published by the Lawyers’ 
Co-operative Publishing Company, Rochester, N. Y. 








BOOKS RECEIVED. 


A Treatise on the Law of Damages for Personal IA- 
juries, Embracing a Consideration of the Princt- 
ples Regulating the Primary Question of Liability, 
as well as the Measure and Elements of Recovery 
after Liability Established. By Archibald Rob- 
inson Watson, of the New York City Bar, form- 
erly of the Memphis Bar. The Michie Company, 
Publishers, Charlotteville, Va., 1901. Sheep, pp. 
1014. Price $6.40. Review will follow. 


Cyclopedia of Law and Procedure. Edited by Wil- 
liam Mack and Howard P. Nash. Volume II. 
New York. The American Law Book Company. 
London: Butterworth & Co., 12 Bell Yard, 1901. 
Sheep. Review will follow. 








HUMORS OF THE LAW. 


Some years ago Mr. Frank Sheetz, the well-known 
lawyer at Chillicothe, Mo., received a collection 
from Iowa against a man who bad been dead for some 
time, with instructions to bring suit upon it if pay- 
ment was refused. He promptly returned the ac. 








count with the following advice: ‘Mr. is dead 
and in h—I, and as Iowa is nearer that place than 
Missouri, you had better bring suit in Iowa.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Besort, and of all the Federal Courts 


ALABAMA, 1,7, 16, 19, 36, 37, 42, 43, 51, 58, 58, 62. 65, 70, 71, 
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1. ABDUCTION — Intention to Marry.—Instruction 
held properly refused, as withdrawing from consid- 
eration of jury the charge inthe indictment that de- 
fendant intended to marry the female abducted.— 
Boyett v. State, Ala., 30 South. Rep. 475. 

2. ACTION — Installments.—Where one repudiates 
contract to make payments at certain times, the other 
party may bring a separate action for installments as 
yf become due.—Peurrung v. Carter-Crume Co., U. 

.C. C.,8. D. (Ohio), 110 Fed. Rep. 107. 

8. ADVERSE POSSESSION — Alley.—Where an ie 
dedicated for the common use of two lots abutting 
thereon had been adversely used by the owner of one 
of the lots for more than 40 years, the rights of others 
therein were barred by limitations.—Hegan v. Pen- 
dennis Club, Ky., 648. W. Rep. 464. 

4. ALIENS — Chinese — Certificate of Residence.—A 
Chinese laborer, having a certificate of residence un- 
der Act Cong. May 5, 1892, is entitled to remain in the 
country, though he has no certificate under Act Cong. 
Nov. 3, 1893.—United States v. Jung Jow Tow, U. 8. D 
C., D. (Oreg.), 110 Fed. Rep. 154. 

5. APPEAL—Remarks of Counsel.—Remarks of coun- 
sel, where no objection is taken, cannot be reviewed 
on appeal.—State v. Mooney, W. Va., 39 8. E. Rep. 657. 

6. APPEAL AND ERROR— Amendment of Answer.—The 
action of the court in sustaining demurrerto certain 
paragraphs ofan answer was not prejudicial, where 
the answer was amended and issue then joined upon 
its averments.—Atkeson v. Salyer, Ky., 64 8. W. Rep. 
443. 

7. APPEAL AND EsrorR—Bill of Exceptions.—On ap- 
peal from judgment of nonsuit, only such adverse 
rulings compelling nonsuit as are properly reserved 
by billof exceptions will be reviewed.—Chastain v. 
Porter, A‘a., 30 South. Rep. 492. 

8. APPEAL AND Error — Conflicting Evidence.—The 
finding of the chancellor on a question of fact will not 
be disturbed on appeal where the evidence is conflict- 
ing.—Spencer v. Society of Shakers, Ky., 64S. W. Rep. 
468. 

9. APPEAL AND ERROR—Errors of Law.—Where man- 
ifest errors in law have occurred,the law of the case 
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may be examined on motion.—Pierce v. Rodliff, Me., 
50 Atl. Rep. 82. 

10. APPEAL AND ERROR—Evidence.— Where issues are 
questions of fact, decree of circuit court will not be 
disturbed, unless clearly against preponderance of 
evidence.—Bailey v. Calsee, W. Va., 39 S. E. Rep. 642. 

ll. APPEAL AND ERROR — Exceptions Too General.— 
Under Code, § 550, where there are several questions 
of law involved, exceptions in a case on appea! merely 
“to the charge as given” will be disregarded as too 
general.—Mitchell v. Baker, N. Car., 39S. E. Rep. 633. 

12. APPBAL AND ERROR — Notice of Appeal.—Judg- 
ment having been entered on a note in favor of the 
usee, an appeal held ineffectual, wherethe notice of 
appeal was served only on the payee, in whose name 
the suit was brought.—Barden v. Pugh, N. Car., 398. 
E. Rep. 724. 

13. APPFAL AND ERROR—Refusal to Remove Cause.— 
An appeal from an order refusing to remove a cause 
to another county fortrial, aken at the time of the 
entry of the order, is not premature.—Connor yv. Dil- 
lard, N. Car., 89S. E. Rep. 641. 

14. APPEAL AND ErRrOR—‘Transfer to Equity.—An ex- 
ception to an order sustaining a motion to transfer to 
equity will not authorize a review of that ruling on 
appeal, unless an objection was first made.—Spencer 
v. Society of Shakers, Ky., 64S. W. Rep. 468. 

15. APPEAL AND ErRROR—Want of Evidence.—The 
question whether there was any evidence tending to 
prove the facts found may be considered on writ of 
error.—King v. Smith, U. 5.C.C. of App., Ninth Cir- 
cuit, 110 Fed. Rep. 5. 

16. ASSISTANCK, WRIT OF—Delay.—An alias writ of 
assistance should be refused toa purchaser of land 
under a decree of court after several years’ delay and 
after the origina) writ had been returned executed.— 
Ex parte Forman, Ala., 30 South. Rep. 480. 

17. ASSUMPSIT, ACTION OF—Varol Lease.— Where de- 
fendant refused toc ply with a void parol contract 
to lease land, he remedy of plaintiff was upon a 
quantum meruit, for the value of his services in prepar- 
ing the land and putting in acrop; defendant having 
agreed to pay for them when he refused to carry out 
the contract.—Thomas v. McManus, Ky., 64 8. W. 
Rep. 446. 

18. ATTORNEY AND CLIENT —.Improper Relation.— 
While it is improper for an attoraey to occupy incon- 
sistent positions in a suit without the consent of the 
parties, yet a party who has consented thereto cannot 
refuse to pay for the services rendered for him.— 
Brodie v. Parsons, Ky., 64S. W. Rep. 426. 


19. BatL—Sureties.—Failure of grand jury to prefer 
indictment held not to discharge sureties of defend- 
ant, where case was regularly entered and order of 
continuance made.—State v. Fuller, Ala.,30 South. 
Rep. 506. 

20. BANKRUPTCY—Assignment.—Assignment for ben- 
efit of creditors held an act of bankruptcy.—Green 
River Deposit Bank v. Craig, U. 8. D.C., D. (Ky.), 110 
Fed. Rep. 137. 

21. BANKRUPTCY—Chattel Mortgage—lPreference.—A 
chattel mortgsge by a merchant on stock, he retaip- 
ing possession and paying living expenses and debts 
from proceeds, held within Bankr. Act 1898, § 67e, and 
void on adjudication in bankruptcy within four 
months thereafter.—Jn re Platts, U. S. D. C.,D. (8. 
Dak.), 110 Fed. Rep. 126. , 

22. BANKRUPTCY — Exemptions — State Laws.—A 
bankrupt, entitled by the state statute to select prop- 
erty as exempt, not exceeding a certain value, and 
who has selected property of less value, may claim 
the remaindar from a sum of money surrendered to 
the trustee by acreditor asthe proceeds ofa prefer 
ence received.—Jn re Falconer, U.S. C.C. of App., 
N. D. (Ga.), 100 Fed. Rep. 111. 

23. BANKRUPTCY — Partnership.—In case of the 
separate bankruptcy of a member ofa firm, though 





all the assets are partnership assets, the separate 
creditors are entitled to vote.— Jn re Beck, U.S. D.C., 
D. (Mass.), 110 Fed. Rep. 140. 

24. BANKRUPTCY — Priority of Wages.—Ballinger’s 
Ann. Codes & St. Wash. § 5919, entitles a traveling 
salesman for a bankrupt lumber company to priority 
of payment for wages earned within six months prior 
to the bankruptcy, asa debt of the rank described by 
Rankr. Act 1898, § 64b, cl. 5.—Jn re Lawler, U.8. D. C. 
D. (Wash.), 110 Fed. Rep. 135. 

25. BANKRUPTCY—Referee—Exceptions.—In except- 
ing to findings of fact or conclusions of law by referee 
in bankruptcy, the errors should be specifically 
pointed out.—Jn re Covington, U. 8. D. C., E. D. (N. 
Car.), 110 Fed. Rep. 143. 

26. BANKRUPTCY—Smelter Company — “Manufactur- 
ing.”’—A corporation, whose chief business is the 
operation of a smelter, is ‘‘engaged principally in 
manufacturing,” within the meaning of Bankr. Act 
1898, § 4b, and may be adjudged a bankrupt.—Jn re 
Tecopa Mining & Smelting Co., U.S. D. C., 8. D. (Cal.), 
110 Fed. Rep. 120. 

27. BANKRUPTCY—State Courts—Jurisdiction.— When 
bankruptcy act became operative, July 1, 1898, the 
jurisdiction of the state courts to determine insolvent 
cases not then pending was at an end.—First Nat. 
Bank v. Ware, Me., 50 Atl. Rep. 24. 

28. BANKRUPTCY — Vested Remainders.—Where de- 
vise is madeto mother, and at her death to her sur- 
viving children, a child has a vested remainder, 
which, on his bankruptcy before death of his mother, 
passes as partof the bankrupt estate.—Jn re Twaddell, 
U.S. D.C., D. (Del.), 110 Fed. Rep. 145. 


29. BANKRUPTCY—Wife’s Claims.—The wife of a 
bankrupt is not estopped, as against his general cred- 
itors,to claim her interestin lands to which her hus- 
band beld a bond for a deed, in which she was in fact 
half owner, by representations made by him without 
her knowledge or consent.— /nre Garner, U. 8. D. C., 
N. D. (Ga.), 110 Fed., Rep. 123. 

30. BENEFICIAL ASSOCIATIONS — Non-Payment of 
Dues.—A member in default asto payment of dues 
continues to bea member in good standing until sus- 
pended or expelled, and until then is entitled to sick 
benefits.—Rogers v. Union Benev. Soc. No. 2, Ky., 64 
S. W. Rep. 444. 

31. BILLS AND NoTesS—Defense.—Where a note sued 
on did not on its face purport to be made by defend- 
ant, a denial of extrinsic matter contained in the peti 
tion and essential to a cause of action held to present 
a good defense.—Spencer v. Society of Shakers, Ky., 
648. W. Rep. 468. 

§2. BOUNDARIES—Parol Division.—A parol agree- 
ment between adjoining owners, fixingthe dividing 
line between their lands, is valid when executed, and 
willbe upheld.—Campbell v. Campbell, Ky.,64 8. W. 
Rep. 458. 

83. BUILDING AND LOAN ASSOCIATIONS—Assignment. 
—An insolvent building association may make an as- 
sigament for the benefit of its créditors, and in deter- 
mining its insolvency for that purpose its liability to 
its stockholders is to be considered.—United States 
Bldg. & Loan Assns.’ Assignee v. Jones, Ky., 648. W. 
Rep. 447. 

34. CARRIERS—Authority.—A_ carrier, after acting 
upon a contract with knowledge of the fact that it had 
been made by aclerk assuming to act as general pas. 
senger agent, cannot deny his authority.—Southern 
Ry. Co. v. Marshall, Ky., 64.8. W. Rep. 418. 

35. CHAMPERTY AND MAINTENANCE—Conveying Ease- 
ments.—Ky. St. § 210, providing that all sales of any 
lands of which any other person has adverse posses- 
sion shall be void, does not apply to conveyances of 
private easements.—Hegan v. Pendennis Club, Ky., 64 
S. W. Rep. 464. 

36. CHATTEL MORTGAGE — Retaining Possession.— 
Provision in mortgage allowing mortgageeto retain 
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possession held not to render the mortgage invalid, If 
the debt was a bona fide one.—Kidd vy. Morris, Ala., 30 
South. Rep. 508. 


37. COLLEGES AND UNIVERSITIES—Appointment of 
Trustees.—Under Const. art. 13, § 9,appointment of 
trustees of University of Alabama without advice and 
consent of senate is unathorized.—State vy. Foster, 
Ala., 30 South. Rep. 447. 

38. COLLISION—Use of Signal.—Use by vessel at 
anchor, and not in extremis, of a passing signal is a 
gross fault.—The Maling, U. 8. D.C., D. (Del.), 110 
Fed. Rep. 227. 

39. COMMERCE—Compelling Foreign Corporation to 
3ecome Resident.—A statute requiring a foreign rail- 
road corporation to become a resident corporation as 
acondition of its right to continue to operate that 
part of its road within the state is not an interference 
with interstate commerce.—Commonwealth v. Mobile 
& O. R. Co., Ky., 948. W. Rep. 451. 

40. COMPROMISE AND SETTLEMENT—Consideration.— 
A controversy as tothe title to property, in order to 
constitute a consideration for a compromise ora 
family settlement, must bea real one, and the ques- 
tion must be one about which well-informed lawyers 
and judges might easily differ.—Bunnell v. Bunnell, 
Ky., 648. W. Rep. 420. 

41. COMPOSITION WITH CREDITORS—Assent of Cred- 
itors.—Creditors assenting to composition held not 
thereby to become parties to prior assignment of the 
debtor for the benefit of creditors.—First Nat. Bank v. 
Ware, Me., 50 Atl. Rep. 24. 

42. CONSTITUTIONAL LAW—Construction.—The su. 
preme court will not test the constitutionality of an 
act, when the record presents any other grounds on 
which its jadgment may be based.—Hill v. Tarver, 
Ala., 30 South. Rep. 499. 

43. CONTRACTS — Public Policy.—Agreement with 
third perty to present claim against the United States 
for property destroyed during the Civil War, in which 
he had no intérest, such third party to have one-half 
of the proceeds thereof, held against public policy 
and unenforceable.—Spotswood v. Bentley, Ala., 30 
South. Rep. 498. 


44. Convicts—Work and Labor.—When a workshop 
in the penitentiary has been burned, the convicts em- 
ployed there may be temporarily worked outside the 
walls in another building until the burned building 
can be replaced.—Harris v. Commonwealth, Ky., 64 
S. W. Rep. 434. 


45. CORPORATIONS — Cancellation of Stock.—The 
averments of a bill by a stockholder for the cancella- 
tion of stock alleged to have been fraudulently issued 
held insufficient to entitle complainant to maintain 
the suit.—Bimber v. Calivada Colonization Co., U.S. 
C. C., W. D. (Pa.), 110 Fed. Rep. 58. 


46. CoRPORATIONS—Logs and Logging—Recovery.— 
An action against a corporation to recover logs and 
damages for their taking was properly brought in the 
county in which they were alleged to have been 
wrongfully taken and held by defendant.—Hileman v. 
Day Bros. Lumber Co., Ky., 64S. W. Rep. 419. 


47. COVENANTS—Breach of Warranty.—A judgment 
for the recovery of land under an agreement between 
the parties does not entitle defendant to an action 
against his vendor for breach of warranty.—Vincent 
v. Hicks, Ky.,648. W. Rep. 456. 

48. COVENANTS—Right to Enforce.—Where a deed 
contains a restriction for the benefit of the vendor’s 
remaining land, the right to enforce the same passes 
to asubsequent grantee of the vendor.—Hemsley v. 
Narlborough Hotel Co.,N. J., 50 Atl. Rep. 14, 

49. CRIMINAL EvVIDENCE—Circumstantial.—A person 
may be convicted of crime on circumstantial evidence 
alone.—State v. Sheppard, W. Va., 398. E. Rep. 676. 

50. CRIMINAL LAwW—Bar to Further Prosecution.—A 
trial and conviction beforea police justice, which is 





set aside in the hustings court onthe defendant's ap- 
peal for defects in the indictment, held not atrial on 
the merits, which would bara further prosecution.— 
Watts v. Commonwealth, Va., 39S. E. Rep. 706. 

51. CRIMINAL LAaWw—Instructions.—Where court’s 
oral charge is too favorable to defendant, the fact that 
conclusions of such charge may be erroneous is no 
ground for reversal of judgment of conviction.— 
Boyett v. State, Ala., 30 South. Rep. 475. 

52. CRIMINAL Law—Self.Defense.—Question of self- 
defense held a jury question, and verdict against that 
defense will rarely be set aside.—State v. Newman, W. 
Va. 39S. E. Rep. 655. 

58. CRIMINAL Law—Void Warrant.—Warrant of ar- 
rest directing special constableto arrest person for 
assault, held not void for any defect on its face.— 
Parish v. State, Ala., 30 South. Rep. 474. 


54. CRIMINAL TRIAL—Absence of Defendant.—Re- 
fusal of a new trial on the ground that defendant was 
by unavoidable casualty prevented from being pres- 
ent and making defense cannot be reviewed on ap- 
peal.—Webb v. Commonwealth, Ky., 648. W. Rep. 451. 


55. CRIMINAL TRIAL—Absence of Prisoner.—In case 
of felony, it is reversible error to proceed with ex- 
amination of witnesses in absence of prisoner.—State 
v. Sheppard, W. Va., 398. E. Rep. 676. 


56. CRIMINAL TRIAL—Change of Venue.—Burden of 
proof is on accused to show cause for removal of trial 
to a county other than that in which the crime is com- 
mitted.—State v. Sheppard, W. Va., 898. E. Rep. 676. 


57. CRIMINAL ‘TRIAL—Illustration.—The common- 
wealth’s attorney, in the course of his argument on a 
trial for murder, can have a man stand before the 
jury for the purpose of illustrating with an empty 
pistol that the shots could not bave been fired as 
claimed by accused.—Herron v. Commonwealth, Ky., 
648. W. Rep. 432. 

58. CRIMINAL TRIAL—Rulings—Exceptions.—It is 
essential to review of the rulings on charges re- 
quested, in the absence of exceptions thereto, that 
the rulings be assigned as error.—Williams v. State, 
Ala., 30 South. Rep. 484. 

59. CRIMINAL TxRIAL—‘‘Working” Penalty.—Under 
Ky. St. § 1377, defendant cannot complain that the 
jury, without an instruction authorizing themto do 
so, returned averdict inflicting the working penalty. 
—Johnson v. Commonwealth, Ky., 648. W. Rep. 467, 

60. DEEDS—Cancellation.—The chancellor properly 
canceled a deed executed in consideration of the 
grantee’s agreement to support the grantor’s father; 
it appearing that the grantees had broken their agree- 
ment by maltreating the father.—Bevins v. Keen, Ky., 
648. W. Rep. 428. 

61. DeEEDS—Conflict in Terms.—Where the granting 
and habendum clauses of a deed passed the fee, a 
limitation in the granting part which was inconsistent 
therewith was void.—Ray v. Spears’ Exr., Ky., 648. 
W. Rep. 4138. ; 

62. DEEDS—Delivery.—Deeds become effectual only 
from date of delivery.—Fitzpatrick v. Brigman, Ala., 
80 South. Rep. 500. ~ 

63. DEeED—Fee-Simple.—Deed in which a widow 
holding a life estate and her children joined held to 
pass a good title in fee-simple.—Pender v. Pender, N. 
Car., 398. E. Rep. 640. 

64. DEEDS—Presumption of Delivery.—Where the 
grantor has executed and acknowledged a deed, and 
caused it to be recorded, a rebuttable presumption 
arises thatthe deed was delivered onthe day of its 
date.—Bunnell v. Bunnell, Ky., 648. W. Rep. 420. 

65. DEEDS—Subsequent Alterations.—Where a deed 
has been delivered, it passes title which cannot be 
devested by subsequent alterations in the deed.—Gulf 
Red Cedar Co. v. O’Neal, Ala., 80 South. Rep. 466. 

66. DEPOSITIONS—Opinions of Witness.—Exceptions 
were properly sustained to portions of a deposition 
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which were opinions of the witness upon questions of 
law.—Bodley v. Finley’s Exr., Ky., 648. W. Rep. 439. 

67. DiscovERY—Insufficient Allegations.—A bill for 
discovery held insufficient, in failing to allege facts 
showing the validity of the contract in aid of which it 
was sought.—American Ore Machinery Co. v. Atlas 
Cement Co., U. 8. C. C., D. (N. J.), 110 Fed. Rep. 58. 

68. DiscOvERY—Production of Books.—The court 
will not act favorably on an application for produc- 
tion of books and papers, ambiguous on its face, or 
not conforming to Rev. St. §724.—Victor G. Bloede Co 
of Baltimore City v. Joseph Bancroft & Son Co.,U.8. 
Cc. O., D. (Del.), 110 Fed. Rep. 76. 

69. DIsMISSAL AND NONSUIT—Defective Statement.— 
A defective statement of a cause of action cannot be 
taken advantage of by a motion to dismiss.— Hileman 
v. Day Bros. Lumber Co., Ky., 648. W. Rep. 419. 

70. DISTRICT AND PROSECUTING ATTORNEYS—Depu- 
ties.—Under Acts 1882 88, p. 647, providing for prosecu- 
tions of offense in the county court, and imposing on 
the judge the power of appointing a solicitor pro tem, 
in the absence of the solicitor, a deputy cannot repre- 
sent the state in the prosecution of misdemeanors.— 
Douglass v. Prowell, Ala., 30 South. Rep. 498. 

71. EsecTMeENT—Burden of Proof.—Plaintiff in eject- 
ment must recover on the strength of his own title.— 
Bromberg v. Smee, Ala., 30 South. Rep. 483. 

72. EJECTMENT—Right of User—Ejectment will not 
lie to recover a mere right of user in lands sold to a 
railway for railway purposes, which right only exists 
until the railway elects to use the same.—King v. Nor- 
folk & W. Ry. Co., Va., 298. E. Rep. 701. 

78. ELECTION—Mandatory Provisions.—The provis- 
ions of Code, ch. 8, § 34, requiring the names of all 

‘persons for whom the voter desires to vote to be 
placed on one column, all other columns to be defaced, 
are mandatory.—Daniel v. Simms, W. Va., 398. E. 
Rep. 690. 

14. EMINENT DOMAIN—Street Railway.—Construction 
of electric street railway with consent of municipal 
authorities held not an imposition of additional servi- 
tude for which an abutting ownercan demand com- 
pensation.—Baker vy. Selma St. &8. Ry. Co., Ala., 30 
South. Rep. 464. 

75. Equiry—Declaring a Contract.—A court of equity 
cannot entertaln a suit merely to declare the existence 
and terms of a contract, where no facts are alleged or 
shown which would warrant the granting of any sub- 
stantive relief.—McCormick v. McDonald, U. 8. C. C., 
S. D. (N. Y.), 110 Fed. Rep. 50. 

76. EQuitTy—Dismissal of Bill.—Bill dismissed, with- 
out prejudice, on failure of complainants to offer to ac- 
count for benefits received from sale, for which they 
seek to set aside.—Marx v. Clisby, Ala., 30 South. Rep. 
517. 

77. Equity—Laches.—Where testators devised land 
to his wife for life, with limitationon the coming of 
age of any of his sons or on her remarriage, and some 
of the children acquiesced in the occupation of the 
land for more than 60 years after their coming of age, 
their rights were barred by laches.—Wainwright v. 
Massenburg, N. Car., 398. E. Rep. 725. 

78. EQuITy—Maxim.—The maxim that ‘‘they who 
seek equity must do equity” applies to an infant asa 
condition of court’s action in her behalf.—Bunnell y. 
Bunnell, Ky., 648. W. Rep. 420. 

79. Equity — Multifariousness. — Bill to establish 
trust in certain lands, and to recover rents and 
profits, and to assess dower, and to recover purchase 
money alleged to be due, held multifarious.—Bailey v. 
v. Calfee, W. Va., 398. E. Rep. 642. 

80. Equity—Parties.—Where bill is filed to enforce 
rights of children of decedent, and the administrator 
ofa deceased child and her surviving children are 
made parties, it is not necessary that the husband of 
the deceased child be made a party.—Gulf Red Cedar 
Co. v. O’Neal, Ala., 30 South. Rep. 466. 





81. EsCaPE—Allegation of Cause.—An indictment 
against a convict for escaping from custody while out 
under guard need not allege the cause for which the 
convict was out under guard or the length of the term 
for which he! was convicted.—Harris v. Common- 
wealth, Ky.,648. W. Rep. 434. 

82. EscaPE—Negligence of Sheriff.—Evidence held 
sufficient to sustain the conviction of a sheriff for 
negligently allowing a prisoner to escape.—Watts v. 
Commonwealth, Va., 39S. KE. Rep. 706. 

83. EsTOPPEL—Covenants of Warranty.—Wife, join- 
ing in conveyance to release her dower, held not 
bound by covenants of warranty.—Threefoot v. Hill- 
man, Ala., 30 South. Rep. 513. 

84. EvIDENCE—Intent.—Where, in ejectment, the 
question was as to the sufficieucy of delivery, evidence 
of grantor as to intent in delivering deed to his attor- 
ney, held inadmissible.—Fitzpatrick v. Brigman, Ala., 
30 South. Rep. 500. 

85. EvIDENCE—Possession.—Evidence that a paper 
purportiag to be the assignment of a judgment to one 
claiming as assignee had been seen in his possession 
was incompetent, without proof of its execution.— 
Hagins v. Arnett, Ky., 64S. W. Rep. 430. 

86. EvIDENCE—Remarks of Attorney.—Evidence of 
remarks made by attorney without the scope of his 
employment held inadmissible in evidence.—Town of 
Waterbury v. Waterbury Traction Co., Conn., 50 Atl. 
Rep. 3. 

87. EXEMPTIONS—Defense.—That a debtor, claiming 
exemptions out of: attached property, appropriated 
after the attachment a part of the property of greater 
value than the exemptions claimed, constitutes a 
complete defense.—Strange v. Gess, Ky., 648. W. Rep. 
458. 


88. FEDERAL COURTS — Foreclosure—Supplemental 
Bill.—A supplemental bill may be filed in a mortgage, 
foreclosure suit in the federal court to enjoin an ac- 
tion in a state court against the mortgagor and pur- 
chaser on a pre-existing claim, and to enforce a lien 
on the property, notwithstanding Rev. St. § 720.—State 
Trust Co. v. Kansas City, P. &G.R.Co,U.8.0.C.. 
W. D. (Mo.), 110 Fed. Rep. 10. 


89. FEDERAL JURISDICTION—Corporation Inbabitant. 
—A corporation of one state is not, for the purpose of 
federal jurisdiction, under Act Cong. March 3, 1887, as 
amended by Act Cong. Aug. 13, 1888, an inhabitant or 
resident of another state, in which it has a usual 
place of business.—United States v. 8. P. Shotter Co., 
U.8.C. C.,8. D. (Ala.), 110 Fed. Rep. 1. 


90. FEDERAL JURISDICTION — Diverse Citizenship.— 
A stockholder who is a resident of another state can- 
not maintain a suit in a federal court in the state of 
which the corporation is a citizen against the corpo- 
ration and others, who are residents of a third state, 
to set aside an alleged illegal contract between the 
corporation and its co-defendants.—Lengel v. Ameri- 
can Smelting & Refining Co., U. 8. C. C., D. (N. J.), 110 
Fed. Rep. 19. 


91. FEDERAL JURISDICTION — Limits.—The federal 
courts must determine for themselves the limits of 
their jurisdiction,and as to such question the Supreme 
Court of the United States is the final arbiter.—Starr 
v. Chicago, RB. I. & P. Ry. Co., U.S. C. C.,D. (Neb.), 
110 Fed. Rep. 3. 

92. FEDERAL JURISDICTION—Protection of Riparain 
Rights.—A federal court of equity held to have juris- 
diction of a suit for the protcction of riparian rights, 
and as incidental thereto, to enjoin the prosecution of 
actions of ejectment against the complainant in a 
state court.—Sullivan Timber Co. v. Oity of Mobile, 
U.8.C.0.,8. D. (Ala.), 110 Fed. Rep. 186. 

93. FRAUDS, STATUTE OF—Antenuptiai Agreement.— 
A parol antenuptial agreement, by which each party 
relinquishes all interest in the estate of the other, 
is within the statute of frauds, and void.—Powell’s 
Admr. v. Meyers, Ky., 648. W. Rep. .428. 

















1IM 


Vou. 53 


CENTRAL LAW JOURNAL. 455 








94. FRAUDS, STATUTE OF—Parol Lease.—A parol con- 
tract for a lease for one year, to begin at a future date, 
is within the statute of frauds.—Thomas v. McManus, 
Ky., 64S. W. Rep. 446. 

95. GiFTs—Donor Unconscious.—It is immaterial that 
delivery to « donee is while the donor is unconscious, 
he having directed the delivery to be made.—King v. 
Smith, U. 8. C. C. of App., Ninth Circuit, 110 Fed. Rep. 
95. 

96. GUARDIAN AND WARD—Settling Controversy.— 
Under Gen. St., ch. 80, art. 2, a guardian had no,power 
to settle a controversy concerning the lands of his 
ward without the approbationjof court.—Bunnell v. 
Bunnell, Ky., 648. W. Rep. 420. 


97. HaBEAs CoRPUS — Jurisdiction.—Under Code, 
§ 4817, the probate judge, in county where party is con- 
fined in jail or by order of circuit court pending inves- 
tigation by grand jury, has no jurisdiction to issue a 
writ of habeas corpus on petition of such party.—Hall 
v. State, Ala., 30 South. Rep., Ala , 502. 


98. Hignways — Abandonment.—Where a highway 
had not been used for 33 years, and trees had grown up 
therein, so that it was impassable by a vehicle, and 
other highways were provided and used by the public, 
there was an abandonment of the highway.—Phillips 
v. Lawrence, Ky., 648. W. Rep. 4il. 


99. HigHwars—Lien—Street Not Dedicated.—No lien 
can arise against abutting property for the cost of im- 
proving that part of a street which had not been dedi- 
cated.—Bodley v. Finley’s Exr., Ky., 648. W. Rep, 
439, 


100. HoMICIDE—Accused—Waiver .of Rights.—A per- 
son on trial for murder waives none of his legal 
rights.—State v. Oakes, Me., 50 Atl. Rep. 28. 


101. Homicip#—Declarations of A d.—Evid 
of declarations of accused, which he denies having 
made and which did not relate to the homicide are in- 
admissible.—State v. Sheppard, W. Va., 396. E. Rep. 
676. 


103. HoMICcCIDE—Evidence.—It is proper to ask a wit- 
ness if he wus a member of the coroner’s jury on the 
inquest held over the child alleged to have been killed 
by accused.—State v. Sheppard, W. Va., 39 8. B. Rep. 
676. 


108. HOMICIDE — Evidence—Conversation.—On trial 
for murder, evidence of acts and conversations of ao- 
cused prior to homicide held admissible, when tend- 
ing to establish motive or the intent to commit the 
crime.—State v. Sheppard, W. Va., 39S. E. Rep. 676. 

104. HOMICIDE—‘‘Fault.’"—It was error to leave to 
the jury the determination of the question as to what 
was the ‘‘fault’”’ of the brother without an instruction 
to guide them.—Cornelius v. Commonwealth, Ky., 64 
S. W. Rep. 412. 

105. HOMIOIDE — Reasonable Doubt.—Evidence on 
trial for murder, held to justify instruction that, if the 
jury believe the evidence beyond a reasonable doubt, 
they must convict.—Williams v. State, Ala., 80 South. 
Rep. 484. 

106. HOMICIDE—Self-Defense.—On trial for murder, 
where self-defense is relied on by defendant, the 
jury must consider all evidence tending to prove it.— 
State y. Johnson, W. Va., 398. E. Rep. 665. 

107. HUSBAND AND WIFE—Postnuptial Agreements. 
—A postnuptial agreement held to exclude the hus- 
band from any interest in the wife’s estate, not only 
during her life, but after her death.—Powell’s Admr. 
v. Meyers, Ky., 64S. W. Rep. 428. 

108. INDEMNITY—Payment of Judg t.—In an acti 
to recover indemnity for payment of a judgment and 
expenses of a suit, evidence as to defendant’s attorney 
having advised certain steps held admissible to 
show that the expense incurred was reasonably neces- 
sary.—Town of Waterbury v. Waterbury Traction Co., 
Conn., 50 Atl. Rep. 3. 











109. INDIANS—Allotment.—Act August 15, 1894, confers 
on acircuit court of the United States jurisdiction to 
decree relief to an Indian, entitled under the law to 
an allotment of certain lands, of which right he has 
been deprived by the rulings of the land department. 
—Smith v. He-yu-tse-mil-kin, U.8.C.C.,D. (Oreg.), 
110 Fed. Rep. 60. 

110. INDIaNs—Sale of Liquors.—A Puyallup Indian 
is not within Act. Cong. Jan. 30, 1897, prohibiting sale 
of liquors to Indians for whom the United States holds 
titleto land in trust.—United States v. Kopp, U. 8. 
D.C., D. (Wash.), 110 Fed. Rep. 160. 

1ll. INDICTMENT AND INFORMATION—Misdemeanor.— 
Under Const. art 1, § 9, the general assembly can pro- 
vide that, where a prosecution for misdemeanor is be- 
gun by affidavit in the county court, the case may be 
transferred to the circuit court, and there tried with- 
out action by the grand jury.—Witt v. State, Ala., 30 
South. Rep. 473. 

112. INDICTMENT AND INFORMATION—Sufiicient Rec- 
ord.—A record entry in a hustlings court, ordering an 
indictment to be certified to the police justice for trial 
held a sufficient record of the presentment of the in- 
dictment.— Watts v. Commonwealth, Va., 39S. E. Rep. 
706. 


118. INFANTS—Repudiating Sale.—Equity has power 
to elect for infant, and will not allow him to hold pro- 
ceeds of an unauthorized sale of his property and re- 
pudiate the sale.—Marx V. Clisby, Ala., 30 South. Rep. 
517. 

114. INJUNCTION—MBstoppel.—Plaintiff in an action to 
enjoin building of hotel in violation of a restriction, 
held estopped.—Hemsley v. Marlborough Hotel Co., 
N. J., 50 Atl. Rep. 14. 


115. INJOUNCTION—Invasion of Property Rights.—A 
court of equity has jurisdiction to grant an injunction 
to prevent the threatened invasion by a city of the 
property rights of the owners of wharves within its 
limits by the adoption of an ordinance prohibiting the 
charging of wharfage for their use.—Leverich v. City 
of Mobile, U. 8. C. O., 8. D. (Ala.), 110 Fed. Rep. 170. 


116. INSUBANCE —Insurable Interest.—Person con- 
tracting to build a housejjand furnish materials held 
to have insurable interest.—Ulmer v. Phanix Fire 
Ins. Co., 8S. Car., 398. Rep. 712. 


117. INSURANCE — Service of Process.—The power of 
attorney given to the insurance commissioner by a 
foreign company, authorizing service of process on 
him, held irrevocable.—Moore v. Mutual Reserve 
Fund Life Assn., N. Car., 398. E. Rep. 637. 


118. INSURANCE—Warranties or Representations.— 
In a case of doubt as to whether statements made by 
an applicant for insurance are to be regarded as war- 
rants, the benefit of the doubt will be given to the in- 
sured, and they will be held as representations merely 
as to jall things not materialto the risk.—McOlain v. 
Provident Sav. Life Assur. Soc.,U:. 8.0. C. of App., 
Third Circuit, 110 Fed. Rep. 80. 


119. INTOXICATING LIQUORS — Evidence.—Under an 


Andictment charging the offense of selling liquor tol, 


defendant cannot be convicted upon proof of a selling 
to H, though I furnished the money to pay for the 
liquor.—Cornett v. Commonwealth, Ky., 648. W. Rep. 
415. 


120. INTOXICATING LIQUORS — Local Option.—Where 
the person procuring whisky for another acted as 
agent forthe seller,as wellas of the buyer, and the 
means by which he procured the liquor was a device 
to evade the local option law, he is guilty of violating 
the law.—Penner v. Commonwealth, Ky., 64 8. W. 
Rep. 435. 

121. JUDGES — Special Judge.—Where special judge 
is absent, and a second special judge is elected, it will 
be presumed there was reason therefor, though none 
is shown by the record.—State v. Newman, W. Va., 39 
8. E. Rep. 655. 
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122. JUDGMENT — Conclasiveness.—The fact that the 
court refused to hear any evidence in an action in 
which a judgment sought to be enforced was ren- 
dered, and refused defendant’s demand for a jury 
trial, states no defense, as the judgment is conclusive 
until reversed or vacated.—Bell Co. v. Foley, Ky., 64 
S. W. Rep. 433. 

123. JUDGMENT — Mortgages — Foreclosure — Inter- 
veners._-Where a foreclosure decree in the federal 
court provided that the purchaser should be entitled 
to litigate inthat suit the claims of interveners, the 
interveners could not escape that provision by dis- 
missing their petition without prejudice and resort- 
ing to another forum.—Tolle v. Owensboro, etc. R. 
Co., Ky., 648. W. Rep. 455. 

124. JUDGMENT — Nonsuit.—On non-compliance by 
one party with an order for production of papers, the 
remedy is restricted to a judgment of nonsuitor by 
default.—Bloede Co. of Baltimore City v. Bancroft & 
Sons Co., U. 8. C. C., D. (Del.), 110 Fed. Rep. 76. 

125. JUDGMENT — Res Adjudicata.—A suit construing 
certain deeds and the rights of the parties thereunder 
will not be considered res judicata of an action of 
ejectment founded on an alleged breach of the condi- 
tion of the deeds.—King Vv. Norfolk & W. Ry. Co., Va., 
39S. E. Rep. 701. 

126. Jory—Constitutional Guaranty.—Const. U. 8. 
Amend. arts. 5,6, relating totrial by jury, apply to 
federal, and not to state courts.—Williams v. Hert, U. 
8. C. 0., D. (Ind.), 110 Fed. Rep. 166. 

127. JUSTICE OF THE P£ACE — Criminal Jurisdiction. 
—A justice of the peace is without authority to review 
an order ofthe circuit court remanding one accused 
of crime to await investigation by grand jury, or to 
change the amount of bail bond fixed by the order.— 
Hall v. State, Ala., 30 South. Kep. 602. 

128. JUSTICE OF THE P#ACE — Examination.—Under 
Code, ch. 156, § 12, ajustice must examine any person 
brought before him for an offense, if demanded, as 
s0on as may be.—Harper v. Harper, W. Va., 39 8. E. 
Rep. 661. 

129. LANDLORD AND TENANT — Liability of Lessor for 
Defects.—Lessors of a building, not having known of 
a defect therein whereby the ceiling fell, held not lia- 
ble to persons present therein by license of lessee, and 
injured thereby.—Dyer v. Robinson, U. 8.C.C.,8. D. 
(Ohio), 110 Fed. Rep. 99. 

130. LANDLORD AND TENANT — Title of Tenant.—Be- 
fore tenant can assert title to rented premises he 
must surrender possession.—Davis v. Williams, Ala., 
30 South. Rep. 488. 

131. LIFE TENANT — Repairs.—The life tenant must 
alone pay the cost of repairing a sidewalk in front of 
the property, where the old pavement had been worn 
out by long use.—Brodie v. Parsons, Ky., 648. W. Rep. 
426. 

132. LIMITATION OF ACTIONS — Destroying Timber,— 
Under Gen. St. 1898, § 1879, suit brought for destroying 
timber under section 1345 is not barred within one 
year.—Plumb vy. Griffith, Conn., 50 Atl. Rep. 1. 

138. LIMITATION OF ACTIONS — Negligence of Attor- 


ney.—Limitations held not a barto action against at- 


torney, who had collected money forthe estate of a 
non-resident, because of failure to acquire knowledge 
of such collection atan earlier date.—Bromberg v. 
Sands, Ala., 30 South. Rep. 510. 

134, LIS PENDENS—Subjecting Debt.—An action upon 
a judgment and return of no property, seeking to 
subject a debt owing to the judgment defendant by 
one who was madea party, created a lis pendens as to 
such debt.—Hacker v. White, Ky., 64 8. W. Rep. 446. 

135. LOGS AND LOGGING—Conclusive Measurements. 
—A contract for the sale of logs construed as not mak- 
ing conclusive the measurements taken by the buyer 
alone after delivery of the logs.—Southern Lumber 
Co. v. Asher, Ky., 648. W. Rep. 462. 

136. MALICIOUS PROSECUTION — Indictment — Pre- 





sumption.—In action for malicious prosecution, dis- 
charge by justice of plaintiff, who has been arrested, 
or refusal of grand jury to indict, held prima facie evi- 
dence of want of probabie cause, unless it was after 
hearing of witnesses for the accused, a8 well as for the 
prosecution.—Harper v. Harper, W. Va., 39 S. E. Rep. 
661. 

137. MANDAMUS — Board of Canvassers.—Where 
board of canvassers adjourns without having per- 
formed its duties, under Code, ch. 3, § 68, {t may be re- 
convened under section 89 of said chapter.—Daniel v. 
Simms, W. Va., 398. E. Rep. 690. 

138. ManDaMuS — Council — Ordinances.—Mandamus 
lies to compel the mayor and council of atown to pass 
an ordinance striking certain territory from the town, 
in accordance with Ky. St. § 3433, as amended in 
March, 1898, where the requisite petition has been pre- 
sented.—Steele v. Willis, Ky., 648. W. Rep. 417. 

139. MASTER AND SERVANT—Fellow-Servant.—Plaint- 
iff, employed by defendant railroad company, injured 
by the negligence, if any, of himself and his fellow 
workmen, held not entitled to recover.—Martin v. 
Louisville & N. R. Co., Ky., 648. W. Rep. 417. 

140. MASTER AND SERVANT — Suflicient Employees— 
Risk.—A railroad company cannot set up as a defense 
to an action by a section master assumption of risk on 
failure of company to furnish a sufficient number of 
employees.— Bodie v. Charleston & W.C. Ry. Co., 8. 
Car., 39S. E. Rep. 715. 

141. MASTER AND SERVANT — Telegraph Company— 
Injury to Lineman.—A telegraph company is liable 
foran injury toa lineman caused by the falling of a 
decayed poleon which he was working, the unsafe 
condition of wbich would have been discovered by a 
proper inspection.—Tracy v. Western Union Tel. Co., 
U.S.C.C., W. D. (Pa.), 110 Fed. Rep. 103. 


142. MORTGAGE — Contest by Bondholders.—Individ- 
ual bondholders, in suit by trustee to foreclose mort- 
gage, can contest validity of certain ofthe bonds.— 
Central Trust Co, of New York v. Ualifornia &N. R. 
Co., U. 8. C. C., N. D. (Cal.), 110 Fed. Rep. 70. 


143. MORTGAGES—Omission of Redemption Clause.— 
Where a grantee and his devisees have been in undis- 
turbed possession for years,and there is no evidence 
that the clause of redemption was omitted through 
mistake or fraud, the conveyance will not be declared 
a mortgage.—Frazier v. Frazier, N. Car., 398. BE. Rep 
634. 


144. MORTGAGES—Right of Junior Mortgagee.—Right 
of junior mortgagee to have lands sold in inverse or 
der of alienation held destroyed by foreclosure of 
prior mortgage and purchase of lands by a third 
party.—Threefoot v. Hillman, Ala,, 80 South. Rep. 613. 

145. MUNICIPAL CORPORATIONS — Highways -- Abut- 
ting Owners — Assessment.—Abutting property in 
cities ofthe first class cannot be charged with the cost 
of reconstructing a street, thoughthe original con- 
struction may not have been at the cost of abutting 
owners.—City of Louisville v. Tyler, Ky.,648. W. Rep. 
415. - 

146. MUNICIPAL CORPORATIONS—Highways—Improve- 
ments.—That a railroad company is in possession of 
wharf property ownéd.by the city and derives rev- 
enue therefrom does not render it liable for improve- 
ment ofa street on which the property abuts.—Louis- 
ville & N. R. Co. v. Nehan, Ky., 648. W. Rep. 457. 

147. MUNICIPAL CORPORATIONS — Improvements.—A 
city will not be restrained from executing a plan of its 
trustees as tothe construction of a sidewalk, though 
the improvement may be limited to one piece of prop- 
erty.—Trustees of Hazelgreen v. McNabb, Ky., 64 8. 
W. Rep. 431. 

148. MUNICIPAL OORPORATIONS — Survey of Town— 
Notice.—Plan and survey of town, when duly re- 
corded, held notice to all abutting real estate owners 
as to location of lines of streets and alleys.—McClellan 
v. Town of Weston, W. Va., 39 8. E. Rep. 670. 
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149. NEGLIGENCE—Repair After Accident.—Kepair of 
railing by defendant after accident held not an admis- 
sion that its having been torn away by it was the 
cause of such accident.—Town of Waterbury v. Water- 
bury Traction Co., Conn., 50 Atl. Rep. 3. 

150. New TrRiaL—Comments of Judge.—Comments of 
judge which are deductions only of truth based on 
general experience are not subject to exceptions.— 
State v. Means, Me., 50 Atl. Rep. 30. 

151. NEw TRIaAL—Disturbance of Verdict.—Judgment 
by court without intervention of jury will not be dis- 
turbed, where there is evidence to support it.—Louis- 
ville &N.R.Co. v. Solomon, Ala., 30 South. Rep. 491. 

152. NEw TRIAL — Evidence.—Refusal of new trial, 
where there is evidence tending to sustain the ver- 
dict, held not error of law.—Hagen v. Anderson Co., 
8. Car., 398. E. Rep. 712. 

158. OBSTRUCTING JUSTICE — Resisting Special Con- 
stables.—A person arrested for resisting special con- 
stable, appointed by justice, under Code, § 978, cannot 
question his appointment.—Parish v. State, Ala., 30 
South. Rep. 474. 

154. OFFICERS—Buyipg Jurors’ Claims.—For the of- 
fense of buying or contracting for the claims of jurors 
for services, a county officer is subject to a fine of $50. 
—Commonwealth v. Dockery, Ky.,64S. W. Rep. 460. 

155. OFFICERS—Drunkenness.—Under Ky. St. § 8749, 
any officer who at any time is sodrunk as to dis- 
qualify him from discharging the duties of his office is 
guilty, though he may never be drunk while attempt- 
ing to perform any official act.—Johnson v. Common- 
wealth, Ky., 64S. W. Rep. 467. 


156. PAUPERS—Pauper’s Property.—The directors of 
a county poor house were not authorized to apply 
property acquired by a pauper inmate after entry to 
the payment of his board prior to the acquisition of 
such estate.—Board of Directors of Mason County 
Infirmary v. Smith’s Committee, Ky., 648. W. Rep. 466. 

157. PERPETUITIES—Limitation of Devise.—To avoid 
the common-law rule against perpetuities, a limitation 
ofadevise must be so made that the estate not only 
may, but must, vest within the prescribed period.— 
Hanley v. Kansas & T. Coal Co., U. 8. C. C. W.D, 
(Ark.), 110 Fed. Rep. 62. 

158. PLEADING—Demurrer.—Where plea is not friv. 
olous, but defective, its sufficiency should be tested by 
demurrer, and not by motion to strike.—Karter y. 
Fields, Ala., 30 South. Rep. 504. 

159. PLEADING—Non Est Factum.—A plea of non es; 
factum and apleaofno consideration are not incon. 
sistent.—Spencer v. Society of Shakers, Ky., 64S. W. 
Rep. 468. 


160. PoweRS—Reference.—Iin execution of a power 
in trust given by a deed, a direct reference to the 
power is unnecessary.—Gulf Red Cedar Co. v. O’Neal, 
Ala., 30 South. Rep. 466. 


161. PRINCIPAL AND AGEN'T—Power of Attorney.—One 
claiming under a power of attorney to recover land, 
whereby he is to have One-half of what he recovers, 
has not an interest coupled with the power, which 
prevents death from terminating the agency.—Wain- 
wright v. Massenburg, N. Car., 39S. E. Rep. 725. 


162. Process—Insurance Companies.—In an action 
against a foreign insnrance company, held, that the 
defendant could not avoid service of process on the 
insurance commissioner on the ground of no liability 
to plaintiff.—Moore v. Mutual Reserve Fund Life Assn., 
N. Car., 39S. E. Rep. 687. 

168. PROHIBITION —When Issued.—Where there is 
objection to jurisdiction, prohibition will not be is- 
sued until party complaining of abuse of power shall 
have sought redress in the court below by proper ob 
jection, and failed to obtain it.—Hill v. Tarver, Ala., 
30 South. Rep. 499. 

164. PUBLIC Lanpe—Patents.—The fact that a patent 
embraces older grants or surveys renders it void only 





tot e extent of such prior grants.—Nickels v. Com 
monwealth, Ky., 648. W. Rep. 448. 

165. PUBLIC LAaNDS—Timber Lands.—An applicant 
for the purchase of timber lands under 20 Stat. 69, is 
not required to make a personal examination of the 
land before making the declaratory statement, so as 
to beable to verify the same from personal knowl- 
edge.— Hoover V. Salling, U. 8. C. C. of App., Seventh 
Circuit, 110 Fed. Rep. 43. 

166. QUIETING TITLE—Evidence.—Where an action 
is brought to determine the title to land, a grant from 
the state is admissible in evidence to show such title. 
—Midgett v. Midgett, N. Car., 398. E. Rep. 722. 

187. QUIETING TITLE—Remedy at Law.—A federal 
court of equity held without jurisdiction under the 
allegations of the bill, on the ground that complain- 
ant’s remedy was at law.—Hanley v. Kansas & T. Coal 
Co., U. 8. C. C., W. D. (Ark.), 110 Fed. Rep. 62. 

168. QUIETING TITLE—Sufficient Allegations.—In an 
action to quiet title, a petition alleging that defendant 
claims the land, by stating that he is the owner of the 
land and has trespassed thereon, sufficiently states 
the facts showing the defendant is setting up the 
claim of hostile title.—Campbell v. Campbell, Ky., 54 
S. W. Rep. 458. 

169. QUIETING TITLE—Sufficient Averments.—In an 
action to quiet title, an answer setting forth defend- 
ant’s adverse title cured any lack of sufficient aver- 
ment in the petition.—Campbell v. Campbell, Ky., 64 
8. W. Rep. 458. 

170. QUO WaRRANTO—Authority—Burden of Proof.— 
In quo warranto, where respondent admits that he is 
holding the office,the burden ison him to show his 
authority.—State v. Foster, Ala., 30 South. Rep. 477. 

171. RAILROADS—Bridge.—Though defendant raised 
the bridge to remove the danger to brakemen on 
freight trains, it was liable if it failed to comply with 
its contract with plaintiff.—Louisville & N. R. Co. v. 
Pittman, Ky., 648. W. Rep. 460. 

172. RAILROADS—Defective Bridge.— As the defect in 
the bridge was due to the fact that defendant, after it 
was constructed, raised it in the center, defendant 
was not entitled to notice of its insufficiency before 
the bringing of suit.—Louisville & N. R. Co. v. Pitt- 
man, Ky., 648. W. Rep. 460. 

173. RAILROADS—Failure to Give Signals.—Railroad 
company held liable on failure to give statutory sig- 
nals at crossing, whereby person On the crossing was 
injured.—Hutto v. South Bound R. Co., 8. Car., 39 8, E 
Rep. 710. 

174. RAILROADS—Lien for Injuries.—No lien exists 
upon arailroad for damages for temporary injuries 
resulting from negligent failure to construct a suffi- 
cient culvert under an enbankment.—Tolle v. Owens- 
boro, F. of R. & G. R. R. Co., Ky., 648. W. Rep. 455. 

176. RECEIVERS—Sale—Acquiescence.—In a suit to 
set aside the confirmation of a receiver’s sale, held, 
that the affidavit of the principal stockholder object 
ing to the sale would not be considered, because of his 
acquiescence to the sale .—Rogers v. Rogers, Locomo- 
tive Co., N. J.,50 Atl. Rep. 10. 

176. REFORMATION OF INSTRUMENTS—Mistake.—A 
contract cannot be reformed on the ground of mis- 
take, unless it is clearly shown that the mistake was 
mutual.—Fulton v. Colwell, U. 8.0. C., D. (N. J.), 110 
Fed. Rep. 54. 

177. REMOVAL OF CAUSES —Not Separable.—An action 
commenced in a state court, against two corporations 
of that state, on a cause of action not separable as to 
defendants, cannot be removed to the United States 
court on the petition of one defendant.—State Trust 
Co. v. Kansas City, P. & G. R. Co., U. 8.0. C., W. D. 
(Mo.),-110 Fed. Rep. 10. 

178. REPLEVIN—Assignee—Seizure.—Where the as- 
signee of a mortgage of chattels seized the same un- 
der proceeding in claim and delivery, held not neces- 
sary that plaintiff should show demand before insti- 
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tuting a proceeding.—Satterthwaite v. Ellis, N. Car. 
398. E. Rep. 726. 

179. SALES — Confirmation of Condition. — Where 
salesman inserts condition that sale shall be subject to 
confirmation, no action for non-delivery can be main- 
tained without showing confirmation.—Gilman v. 
Stock, Me., 50 Atl. Rep. 31. 

180. SaLEsS—Recovery of Goods. —Placing of goods in 
car with goods delivered to railroad in accordance 
with contract two days previous, held not to prevent 
recovery for the original goods.—Bowers v. J. B. 
Worth Co., N. Car., 398. E. Rep. 635. 

181. SALES—Refusal to Deliver.—For the refusal of 
the seller to deliver goods to the buyer, the measure 
of damages is the difference between the contract 
price and the market price at the time and place of 
delivery.—Parry v. Mfg. Co. v. Lyon, Ky., 648. W. 
Rep. 436. 

182. SCHOOLS AND SCHOOL DISTRICTS—Levying Taxes. 
~A county board of supervisors has authority to levy 
a ‘ax for county public school purposes on all prop- 
erty within their jurisdiction; and hence Acts 1895-96, 
p. 290, exempting property in a certain town from 
school taxes is void.—Supervisors of Washington 
County v. Saltville Land Co., Va., 39S. E. Rep. 704. 

183. SCHOOL AND SCHOOL DISTRICTS—Taxation.—Ky. 
St. § 4458, providing that, when lines dividing districts 
divide the lands of any person, the tax shall be levied 
and paid tothe district where the homestead may be 
situated, applies only to common school districts 
and not ‘to free graded school districts.—Trustees of 
Paintsville Graded Free Schoo! Dist. v. Davis, Ky., 
64S. W. Rep. 438. 

184. SHIPPING—Crowding Passengers.—A steamship 
company is responsible for damages to its passengers 
occasioned by crowding beyond the accommodations 
provided for them.—The Valencia, U. 8S. D. C., D. 
(Wash.), 110 Fed. Rep. 221. 

185. SPECIFIC PERFORMANCE—Relief—Parties.— Where 
bill to enforce specific performances is filed by sev. 
eral persons, all of the complainant must be entitled 
to relief, or none will be granted.—Davis v. Williams, 
Ala., 30 South. Rep. 488. 

186. STARE DECISES—Land.—Decisions acted on for 
many years, and upon the faith of which large bodies 
of land have been bought and seld, will not be over- 
ruled.—Nickels v. Commonwealth, Ky., 64 S. W. Rep. 
448. : 

187. STATUTES—Construction.—Where the language 
of the statute is ambiguous, resort may be had to sur. 
rounding circumstances to determine its meaning.— 
Daniel v. Simms, W. Va., 39 8. E. Rep. 690. 

188. STATUTES — Construction. — When words in a 
statute have acquired well understood meaning, it is 
presumed that they were used in that sensein a subse- 
quent statute on the same subject.—Daniel v. Simms, 
W. Va., 398. E. Rep. 690. 

189. STATUTE—Passage.—Where a statute dces not 
appear from the journal of the houses to contain any 
provisions which the same did not contain in passing, 
and none were omitted, and all constitutional steps 
are shown to have been taken, it is valid.—Robertson 
v. State, Ala., 30 South.’Rep. 494. 

190. STREET RAILROADS.—It is not necessary for the 
charter of a street railway company to limit the 
number of tracks to be constructed on the streets, or, 
to designate their exact location.—Baker v. Selma St. 
& 8. Ry. Co., Ala., 30 South. Rep. 464. 

191. STREET RAILROADS—Public Conveniences.—On 
application to approve location of street railroad by 
municipal officers, the latter may consider the con. 
venience of the public,and whether a bridge which 
the railroad desires to cross is of sufficient strength.— 
Appeal of Cherryfield & M. Electric R. Vo., Me., 50 Atl. 
Rep. 27. 

192. TAXATION—Injunction.—A mortgage trustee, in 
whose hands funds due non-resident bondholders are 





sought to be attached to pay taxes on the mortgage 
and bonds, may enjoin the collection of the taxes.— 
Board of Councilmen of City of Frankfort v. Fidelity 
Trust & Safety-Vault Co., Ky., 648. W. Rep. 470. 

198. TAXATION—Void Levy—Void Sale.— Where as- 
sessment of land for taxation is illegal, a sale for non- 
payment of taxes is void.—State v. Tavenner, W. Va., 
89 S. E. Rep. 649. 

194. TRESPASS—Denial.—Where, in an action under 
Gen. St. 1888, § 1345, defendant denied cutting any trees, 
a claim that he was misled is untenable.—Plumb v. 
Griffin, Conn., 50 Atl. Rep. 1. 

195. TRIAL—Admission of Evidence.—The court has a 
wide discretion of the admission of evidence in re- 
buttal.—Spencer v. Society of Shakers, Ky., 64 8. W. 
Rep. 468. 

196. TR14L—Selection of Jurors.—One who has formed 
an opinion ag to guilt of accused;held not competent, 
unless he can state unequivocally that his opinion will 
not aifect his judgment.—State v. Johnson, W. Va., 39 
8. E. Rep. 665. 

197. TROVER AND CONVERSION—Extent of Recovery. 
In action for conversion of cotton subject to land. 
lord’s lien, plaintiff cannot recover more than the 
amount of his demand existing at the time of the 
trial.—Karter v. Fields, Ala., 30 South. Rep. 504. 

198. TRUSTs— Chargeable with Interest.—A trustee 
was not chargeable with interest where he paid out 
money as fast as it was collected and there were no 
credits of interest on sums paid out.—Doom v. Howard, 
Ky., 64S. W. Rep. 469. 

199. TRUSTS—Compensation of Trustee.—Where no 
extraordinary services were rendered by a trustee, he 
was not entitled to any compensation in excess of 5 
per cent. commission.—Doom v. Howard, Ky., 648. W. 
Rep. 469. 

200. TrusTs—Suit for Beneficiaries.— Where executor 
in will is trustee for beneficiaries, and in breach of 
his trust executes a mortgage, beneficiaries cannot sue 
purchaser at foreclosure to enforce the trust without 
accounting for the proceeds.— Marx v. Clisby, Ala., 30 
South. Rep. 517. 


201. VENUE—W here Land is Situated.—Under Code, § 
190(3), held error to refuse to remove to the county 
where the land was situated an action brought in the 
county of the defendant’s residence to enforcethepay- 
ment of a purchase-money bond.—Connor vy. Dillard, 
N. Car., 39 8S. E. Rep. 641. 


202. WATERS AND WATER COURSES — Navigable 
Waters.—It is fundamental law throughout the United 
States that all navigable waters are common high- 
ways, forever free to the use of allcitizens of the 
United States, without any tax, imposts, or duty 
therefor.—Leverich v. City of Mobile, U.8.C. 0. C., 8. 
(Ala.), 110 Fed. Rep. 170. 


208. W1LLs—Conclusiveness of Probate.—A judgment 
probating a will devising land held binding, not only 
on the heirs, but as a proceeding in rem on all the 
world.—Davies v. Leete, Ky., 648. W. Rep. 441. 


204. WITNESSES— Assignor of Judgment.— The as” 
signor of a judgment was not a competent witness for 
his assignee to establish the fact that the judgment 
had been assigned to him by a person since deceased.— 
Hagins v. Arnett, Ky., 648. W. Rep. 436. 

205. WITNESSES— Cross-Examination.— On cross-ex- 
amination of prisoner as a witness, he can be ques” 
tioned as to material matter for purposes of contra’ 
diction.—State v. Sheppard, W. Va., 39S. W. Rep. 676. 

206. WITNESSES— Impeachment. — A witness’ char. 
acter for truth and veracity only can be impeached.— 
State v. Means, Me., 50 Atl. Rep. 30. 

207. WITNESSES — Impeachment — Felony. — Under 
Civ. Code Prac. § 597, which applies to criminal as 
well as civil cases, a conviction of felony may be 
shown toimpeach a witness.—Wileon v. Common- 
wealth, Ky., 648. W. Rep. 457. 








